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Company. Mr. Condon’s paper is his associate dean and professor of law at 
annual report on product-liability cases Emory University Law School. At 
Rounding out the issue is the continu lanta, Georgia, and now visiting pro 


ing feature, “Christopher Comments,” fessor of law at the University of 
written by Thomas W. Christopher, California Law School, at Berkeley 





Meeting of Food Men 


In connection with the tenth ann stitute, and General Counsel of Grocery 
versary of The Food Law Institute on Manufacturers of America, Inc.; George 
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WASHINGTON- 
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In the Public Health Service 


Food-Poisoning Outbreak Studied. Because the outbreak occurred on an 
\ food-poisoning episode occurring un interstate carrier and thus came under 
der nearly ideal conditions for expert the jurisdiction « | Public Health 
investigation has yielded a clue which Service, that federal agency well as 
may enable health officials to determin the District 
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The Food Law Institute — A Brief Account 


of Its Organization and Ten-Year Record 
By CHARLES WESLEY DUNN 


The Institute's President Outlined Its Programs and Goal 
in This Statement Presented at the Anniversary Meeting, 
Held at the Metropolitan Club, in New York City, April 22 


—* THIS OCCASION WE MEET to commemorate the Tentl 


\nniversary of The Food Law Institute, commonly known as th« 


FLI, with an interested representative attendance. Hence the progran 
should begin with an outline of its story, for your information and the 


rec rd 


(1) 


The FLI idea originated in the plan and success of The Nutritios 
Foundation. It is a public organization created by leading food manu 
facturers in 1941, to develop essential knowledge about the science: 
food through basic research and educational action. They established 
it as a contribution by the food industry to the national welfars 
the improvement of the food economy and the public health, in the 
area of the science to which this industry has a primary social respons 
bility. And it has achieved a success fundamentally beneficial to our 


people and indeed to all mankind, under the brilliant direction of Dr 


Charles Glen King 
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This result inevitably suggested that food manufacturers should 


] 


also establish a supplemental public organization to develop essentia 


knowledge about the law of food through legal research and educa 
tional action, as a further contribution by the food industry to the 
national welfare for the protection of the food economy and the publi 
health. This is the law regulating that industry for the above purpose, 
to which it likewise has a primary social responsibility. This law is 
popularly named the “pure food law’, its principal statute is the Fed 
eral Food, Drug, and Cosmetic Act of 1938, and it is administered 

the United States Food and Drug Administration directed by a 
Commissioner of Food and Drugs who is here today. It is a law 


] 


enacted to assure the safety and purity and integrity of vital 


food 


products. This law is strikingly illustrated by the recent amendment 


of its aforesaid principal statute to require a safety pretesting of manu 
factured food additives, which may be unsafe for their intended use 
in order that the safety of such food may be confirmed before it is sold 
and consumed \nd it marks the most important advance of out 


national pure food law, in its entire history 


For these reasons the food law (as I will now call it) 


pensable public law and the commercial law of first importance 

largest group of our people, the consuming public. That is why it was 
the second major law enacted by Congress to regulate interstate and 
foreign commerce in articles of trade. The first one was the federal 
antitrust law of 1890, to ordain a state of free competition in trade 
and then came the original federal food law of 1906, to safeguard the 


most essential articles of trade 


(2) 


Returning now to the foregoing suggestion of a supplement 
organization to devel ‘ssential knowledge 1 he 
Lv 1Z% ! ) p essential cnow ledge : ou ¢ tood 


larence Francis thet 


arly in 1949 this suggestion was conveved to ¢ 
Chairman of General Foods and here today, who wi: he food industry 


The Nutrition Foundatior Mr. Francis approved 


this suggestion on the advice of John S. Prescott, then counsel for 


leader in creating 
General Foods; and he thereupon requested William M. Robbins, then 
its Vice President and here today, to cooperate for the establishment 
of such an organization in which the latter enthusiastically believed 
Mr. Robbins first proceeded to secure the food industry's endorsement 
rranted by 


‘ 
~ 


of the organization in principle, which was unanimously 


the governing board of its national association (the Grocery Manu 
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facturers of America, Inc.) with the sympathetic assistance of President 
Paul S. Willis who is here today. On the basis of that endorsement 
Mr. Robbins next proceeded to obtain the necessary initial support of 
this new organization, by leading food and related manufacturers ; and 
he was successful in doing so, with the cooperation of William T 
Brady, then Vice President of Corn Products and here today, and 
Guy W. Sharpe, then Vice President of Beech-Nut. Moreover and 
because such an organization would be a legal one, its establishment 
also required the approving cooperation of major food industry lawyers, 
which was tmmediately given as a rule. They first included, in 
addition to Mr. Prescott of General Foods, Samuel A. McCain of Corn 
Products, Bradshaw Mintener of Pillsbury, Edward L. Harding of 
Kellogg, James M. Best of Qaker Oats, E. B. Kixmiller of Swift, and 
William E. Fairbanks of Lipton; and Messrs. McCain and Mintener 
are here today. Other fine names were later added 


} 


But up to this point the proposed organization was only an idea 
and a dream; and the time came to implement them by the required 
initial action rhe first step was to name the new organization “The 
Food Law Institute” The second step was to incorporate it as a 
public non-profit organization under the laws of New York State, 
which is broadly authorized to educationally develop an appropriate 
knowledge and understanding of the food law in its conception as a 
fundamental public law required to safeguard the food economy and 
the public health; and this was dove on March 16, 1949. Conse 


quently the FLI is generally an educational organization, whereas 


The Nutrition Foundation is principally a research one. The third 


step was an organization meeting of the FLI to adopt it 
by-laws and to inaugurate its operation pursuant thereto; an¢ 
held later on the same day at the General Foods offices in New 
City, with Mr. Robbins presiding The fourth step was 
meeting of the FLI on November 16, 1949 at the Waldorf-Astori 
that city, when its organization and educational programs 
amounced. At this meeting the FLI purposes were approved 
United States Commissioner of Food and Drugs, Dr. Pau 

the President of the Association of Food and Drug Offic: 
United States, William F. Rheindollar of Maryland 

the American Bar Association, Harld J. Gallagher 

of New Jersey, Arthur T. Vanderbilt, the Chancell 
University, Harry Woodburn Chase, and the Dea 


Law, Russell 1). Niles 
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\s thus organized the FLI has industry and public members, 
industry and public trustees, the usual corporate officers, a lawvers 
advisory committee including public members, and a public advisory 
committee. And it suffices now to add the following comments 


First: The chairman of the FLI is an associated food industry 
executive. The first chairman was William M. Robbins of General 
Foods, who served until his retirement in 1953. The second chairman 
was Guy W. Sharpe of Beech-Nut, who served until his death in 1957; 
and the chairman has since been William T. Brady, now President 
of Corn Products, who is also the Treasurer. I have been honored 
to be the president of the ILI, since it was established. But the FLI 
is unique to the extent that its president has received no compensa 


tion for administering it, which has been done as a public service 


requiring considerable time and effort in the past ten years. Conse 
quently all income of the FLI has been exclusively used for its educa 


tional programs. 


Second: The industry members of the FLI are the food and 
related manufacturers who financially support it. They presently 
number twenty-five and are a distinguished group.’ The income 
received by the FLI from them and other sources has exceeded 
$500,000 in the past decade, or a yearly average of about $50,000; and 
this has been all the money available to operate its comprehensive 
educational programs. As to the public members: they are the 
\ssociation of Food and Drug Officials of the United States and the 
Associaton of Official Agricultural Chemists, which are the highest 
official organizations in our food law area. Moreover they also include 
the Association of Public Analysts in Great Britain and the Interna 
tional Commission for Agricultural Industries and the Permanent 
International Bureau of Analytical Chemistry in France, which are 


leading official organizations on the food law in those countries. 


Third: ‘The industry trustees of the FLI are representatives of 
its industry members. The public trustees include (among others) 
the administrators of the principal national food law in the United 
States, Canada and Great Britain, respectively, the Executive Direc 
tor of The Nutrition Foundation, the past Surgeon General of the 
United States Public Health Service, and deans of major university 
schools of law and public health and business administration. 


The members of The Nutrition Founda- 
tion numbers fifty-three 
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Fourth: The lawyers advisory committee of the FLI includes 
major lawyers in the food and related industries; and its public mem 
bers include the chief government lawyers in the administration of the 
principal national food law in the United States and Canada, respe: 
tively. As to the public advisory committee: It mainly includes 
representatives of national associations of the consuming publi 
namely, the General Federation of Women’s Clubs, the Americar 
Home Economics Association and the American Association of Uni 
versity Women, which are represented here today. It also includes 
(among others) the Executive Director of The Nutritions Foundation 
the Executive Secretary of the Institute of Food Technologists and the 
Executive Director the Packaging Institute, Inc It is noted here 
that representatives of the foregoing consumer organizations joined 
the FLI president on April 16 in requesting a House appropriations 
subcommittee to increase the next appropriation for administering the 
Federal Food, Drug, and Cosmetic Act to the amount recommended 
by the Citizens Advisory Committee (of which the FLI president 


was a member) and required in the circumstances 


Hence it is clear that the FLI has been organized at high publi 
(in addition to high industry and scientific) levels, to secure its publi 


character. 
(3) 


We now come to the educational programs of the FLI. They are 
three in number; and they are pioneer in character, since there 
nothing like them in this country or abroad; and their record is the 
standard for evaluating the FLI in the first ten years of its life It is 
noted here that while these programs have first considered the food 
law as such, pursuant to the FLI purposes, they have also necessarily 
dealt with the drug and other closely associated laws For all these 
laws express the same public policy; they are legally interrelated and 
practically overlapping, to a significant extent; and in their prit 
form they are integrated into one fundamental public law for a 
mon administration. The reference here is to the Federal Food, Drug 
and Cosmetic Act; and its extended product jurisdiction is duplicate 


in analogous state and foreign legislation 


The first FLI educational program is a general one, which ts 


national and international in scope; and it broadly includes al 


progressively indicated in the circumstances. Hence the FLI has d 


many things in executing this program during the past decade 
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considerable total expense; and their significance is illustrated by the 
following examples 

In 1952 the FLI inaugurated the plan of public educational con 
ferences on the food law, in strategic areas. They have so far been 
progressively held in Miami, Atlanta and Los Angeles, under unt 
versity law school auspices; and in New Orleans and San Francisco, 
under professional auspices. And they will be hereafter continued as 


indicated. The FLI published their proceedings, as a rule 


In 1954 the FLI sponsored a series of educational lectures by D1 
Ernst L. Abramson, then Director of the National Institute of Publy 
Health in Sweden, on its most advanced food law in Western Europe, 


at major university schools of law and nutrition and medicine and 


public health in our country; which were climaxed by an FLI dinner 


in his honor at Washington, attended by the Swedish Ambassador 
and high food and public health officials. The FLI published these 
lectures 

In 1955 the FLI president delivered a series of educational lectures 
on the United States food law in Sweden, Denmark, West Germany, 
and England, under government or university or scientific auspices 
and as a result the FLI developed invaluable food law contacts in those 
countries, which have since continued. The FI.I published these 
lectures 

In 1956 the FLI co-sponsored a historic national meeting in Wash 
ington, to commenorate the fiftieth anniversary of the Federal Food 
Drug, and Cosmetic Act and the Federal Meat Inspection Act; 
together with the United States Department of Health, Education, 
and Welfare, the United States Department of Agriculture, the Asso 
ciation of Food and Drug Officials of the United States, and the 
\ssociation of Official Agricultural Chemists. This meeting was the 
largest and most important food law one ever held in our country 
For its representative attendance exceeded one thousand; its proceed 
ings had great educational value, which the FLI will publish: * and 
their educational value was greatly increased by the government issu 
ance of one hundred and twenty million commemorative postage 
stamps in honor of Dr. Harvey W. Wiley, the founder of our principal 
national food law. It may be added here that the FLI president 
addressed the 1950 national meeting in Ottawa to commemorate the 


seventy-fifth anniversary of the principal Canadian food law 


Their publication has been unduly de- 
layed 
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In 1957 the FLI co-sponsored an international conference in 
London to discuss chemical additives in food, both scientifically and 
from a food law standpoint; together with leading British societies 
dealing with the science of food, namely, the Food Group of the 
Society of Chemical Industry, the Society for Analytical Chemistry 
and the Association of Public Analysis. This conference was held 
under the auspices of the British Government; it had a representative 
attendance exceeding four hundred: and its proceedings had a large 
educational value, which the FLI published. Further in that year 
the FLI also instituted a plan of an annual educational conference by 
our food industry with the United States Food and Drug Administra 
tion, to discuss their mutual problems for a due solution. The 1957 
conference dealt with the organization and policies of the Administra 
tion, in executing the Federal Food, Drug, and Cosmetic Act, and the 
FLI published its proceedings ; the 1958 conference on the food addi 
tives amendment of this Act is next described: and the 1959 conference: 


remains to be developed. Moreover in 1957 the FLI president read 


an educational food law paper at the Buenos Aires conference of the 


Inter-American Bar Association, which recommended its creation ot 
a section on that law in Latin America. The FLI published that 
paper. This section was then established and has since been ettec 
tively organized; and its chairman and secretary are here today, from 
\rgentina. I have the honor to be a United States vice chairman of it 
In 1958 the FLI co-sponsored a national conference by the food 
and chemical industries in Washington, under the foregoing plan, to 
discuss the basic food additives amendment of the Federal Food 
Drug, and Cosmetic Act; together with the United States Food and 
Drug Administration his conference invited a representative attend 
ance exceeding five hundred; and its proceedings had an urgent educa 
tional value, which the FLI published. Furthermore in that ye: 
FLI president read an educational food law paper 
symposium on “foreign food additives’, organized by the 
Commission for Agricultural Industries and the Permanent Interna 
tional Bureau of Analytical Chemistry in France. The FLI published 
this paper 


In 1959 the FLI completed the translation of a proposed uniform 
food code for Latin America, from Spanish into English, through 
Julius G. Zimmerman and in cooperation with the section of this law 


in the Inter-American Bar Association. That translation was a large 
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and difficult task, since this code is long (over four hundred pages) 
and include complex foreign terms. It was made by the FLI on 
official request by the United States Department of Commerce; trans 
lated copies of such code were sent to the interested government 
agencies in this country and widely distributed to our food industry, 
for their comments; and the FLI transmitted these comments, which 
received due consideration in the final development of this code. It 
is a monumental undertaking at the highest scientific levels in the 
Latin-American countries; and it will undoubtedly have a historic 


impact on their food law. This code was drafted by a committee of 


the Latin-American Chemical Congress, of which Dr. Carlos A. Grau 
in Argentina was the distinguished and responsible chairman ; and he 
is our guest of honor today. The Congress recently approved this 
code on April 2 at Mexico City; it created a permanent committee 
thereon, of which Dr. Grau is chairman; and the committee is author 
ized to revise this code and to promote its adoption in Latin-American 
countries and to draft a manual of analytical methods for use there 
under. For these reasons Dr. Grau is appropriately called the “D1 
Harvey W. Wiley” of Latin America; and his name will ever stand 
high in the general history of the food law. We should add here that 
a uniform food code for Western Europe is now being officially 
developed by an organized council, of which Dr. Hans Frenzel in 
Vienna is chairman; who was formerly the Austrian Minister of 
Health and then developed a model food code in that country. | 
was gratified to receive a cable from him yesterday, which extends 
the council’s congratulations to the FLI on its tenth anniversary. It 
is added that the FLI will remain in close touch with Drs. Grau and 
Frenzel with respect to the foregoing codes. In addition the FLI 
also has a due contact with the World Health Organization and the 
Food and Agricultural Organization of the United Nations, in the 
food law area: and Dr. A. G. van Veen, Chief of the Food Processing 
and Preparation Branch in the Nutrition Division of the FAO, 


recently called on me in New York City. 


(4) 


The second FLI educational program is a publication one. This 
program also has both a national and an international scope; and (like 
Gaul) it is divided into three parts. The first part is the editing of 
the Food Drug Cosmetic Law Journal, published by the Commerce 


Clearing House, Inc., of Chicago; and its vice president, Robert C 
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Bartlett, is here today. This Journal was established more than 
fourteen years ago; it is the only Journal anywhere on its law; it has 
a national and international circulation at high food law levels; and it has 
provided the FLI with an invaluable medium for the publication of 
need research studies of the food law and articles thereon, which 


record its progress. 


The second part of this program is the systematic development of 
essential research books on the food law, which progressively build a 
working reference library on it. They are likewise published by the 
Commerce Clearing House, Inc., in a distinctive “Food Law Institute 
Series.” As to the books published in this series during the past decade 
they number ten (including one booklet) or an average of one each 


year; but that number has sometimes increased in a single year. Of 


these ten books six appropriately deal with the major Federal Food 


Drug, and Cosmetic Act. One compiles the earlier annual official 
reports on this Act and its predecessor law; another contains the 
legislative history of the basic food additives amendment to this Act; 
and four are books which progressively record the legislative and 
administrative and judicial progress of this Act in a uniform form 
which are the principal ones on it and were co-edited by Vincent A 
Kleinfeld. All these books are indispensable standard works on our 
principal national food law, which are generally used in administering 
and enforcing and observing and teaching this law; and they are con 
sulted by the courts in dealing with it. Moreover they are officially 
used abroad to know this law. The four remaining books heretofore 
published in this FLI Series are as follows: a compilation and annota 
tion of the additional federal food laws, co-edited by Thomas \W 
Christopher ; a compilation and annotation of the analogous state food 
laws, edited by David H. Vernon and Franklin M. Depew; a compila 
tion and annotation and scholarly discussion of Canada’s food laws 
authored by Robert E. Curran, Q. C., and widely used in the nations 
of the British Commonwealth; and a compilation and annotation of 
the judicial decisions on claims of food consumption injury, co-edited 
by Frank T. Dierson. It should be recalled that we here (as else 
where) refer to the food law in its broad conception of including 
drug and other closely associated laws. And it is now added that w 
are planning the 1959 publication of three additional bo« 

FLI Series. The first is a book on the constitutionality 

law, written by Professor Christopher; the second is a supplementa 


book on the judicial decisions with respect to ¢ laims of food consump 
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tion injury, co-edited by Mr. Dierson; and the third is an English 
translation of the uniform Latin-American food code, for permanent 
reference. Moreover the FLI has numerous other and important food 
law books in mind, both national and international in character, for 
later publication as circumstances permit. 


1 


The third part of the FLI program now under consideration is 


the printing of miscellaneous educational lectures and papers and 


articles on the food law. We have previously referred to some of 
them. It suffices now to add that many have been thus widely dis 
seminated in this country and abroad, during the past decade; and 
that some FLI papers have been translated and published in foreign 


countries, by their scientific journals 


(5) 


The third FLI educational program is one for due university 
instruction in the food law (broadly conceived as heretofore stated) ; 
and mainly by the law schools in this country. For they should pro 
vide law students with adequate knowledge about that fundamental 
public law, in itself and for professional use; and this program has 
the creative significance, broadly speaking, that law schools previously 
gave either no instruction in this law or inadequate instruction through 
a general course, such as one on trade regulation or commercial law 
or administrative law. The FLI could only make progress in correct 
ing that situation; but this progress has been important, as we shall 
explain. Moreover there 1s a further public need for food law instruc 


tion in other university schools or courses directly interested in it, 


which largely remains unfilled. They include (for example) schools 
of or courses in public health, home economics, agriculture, nutrition 
medicine and business administration; and it may be noted here that 
the business schools are necessarily interested in the food law, because 
it plays such an important role in the organization and development 
of our largest food industry. We should add that while the medical 
schools provide instruction in medical jurisprudence and that while 
the pharmacy schools provide instruction in pharmaceutical juris 
prudence, they inadequately deal with closely related provisions ot 
the food law as such to a more or less extent 

This climactic program of the FLI for university instruction i 


the food law is its largest and most expensive one; and it is also (like 


Gaul) divided into three parts. The first part is a national center of 
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graduate instruction in the food law at the New York University 
School of Law It was established in 1949 with the approval of 
Chancellor Chase, on recommendation by former Dean Vanderbilt 
(then Chief Justice of New Jersey) and present Dean Niles who is 
here today with Vice President Voorhis; and consequently it is now 
completing its tenth year. That law school is an ideal place for this 
national center, because it is located in New York City and has a 
graduate division with the largest registration exceeding seven hundred 
and also for the reason that Dean Niles is understandingly interested 
in the center, as a pioneer advance in legal education of great publi 
value This center is a truly national one for graduate food law 
instruction, because such instruction has a national breadth and 
registration. It has been professorially directed by the FLI preside: 


lic service, without compensation; and he has had a resident 


faculty associate, who is now Assistant Professor Frederick M. H 


art 
present today. The FLI has underwritten the operating cost of thi 
center by annual grants which have totaled over 
fifteen thousand dollars for the first nine years, or a 
about twenty-four thousand dollars; and the grat 
will probably approximate that average amount 
parenthetically recorded here that the American Pharmaceutical 
facturers’ Association has made substantial contributions 
grants, in recent years Hence the FLI has spent near! 
annual income on this NYU center; and how it has mat 
the cost of its other broad educational programs (take 
is a puzzle even to its administrative president. But the 
sideration about this NYU center is its important educa 
certified by al iles For during the past decade 
total registration (on a presently four course basis 
hundred, \ included forty-seven paid fell 
' ver forty students 
academic vei f tood law instruction 
major Federal Food, Drug, and Cosmeti 
a master of laws degree; and this instruct 
Vv associated experts in the food law Chey 
rich, chief government counsel in the admini 
leral Act, Vincent A. Kleinfeld, formerly fo 
States Department of - ice, William 
tor Switt & Company and a former 


Professor Hart and my_ professi 





PAGE 308 FOOD DRUG COSMETIC LAW JOURNAL—MAY, 1959 


Dierson; this instruction has been supplemented by expert official and 


professional lectures; and such lectures have included annual ones by 


R. E. Curran, Q. C., the chief government counsel in the administra 
tion of the Canadian Food and Drugs Act. All of the foregoing 


lawyers are here today. 


The significance of this NYU center should be further explained 
as follows: The registration has included many practicing lawyers 
of the food and related industries in the New York City area; it has 
also included federal and state and municipal officials in that area who 
administer and enforce the food law; and it has further included (as 
a rule) five national fellows each year, whose number has only been 
limited by the FLI financial resources. Each fellow is a recent law 
school graduate in a different section of our country, who is selected 
on the basis of his qualifications and declared professional dedication 
to the food law; he is given a living stipend ranging to over four 
thousand dollars tor the academic year, according to his circum 
stances; he is a candidate for a master of laws degree; and he pro 
ceeds (as a rule) to eventually earn the highest doctor of juridical 
science degree, which one fellow has so far received. These fellows 
are thus trained to become food law experts for government or profes 
sional or university service; they are required to write original 
research studies of this law, which (if accepted) are published in our 
Journal; and they are also required to take related graduate courses in 
(for example) jurisprudence and the trade regulation and the patent 
and trademark and copyright laws, to complete their graduate educa 
tion. They have earned high course grades; and many have achieved 
a distinguished success in the food law area. For example; one has 
become an associate dean of a major law school, where he teaches the 
food law; one is an associate lawyer in the United States Food and 
Drug Administration, where he assists in administering the principal 
national food law; one was a lawyer in the United States Department 
of Justice, where he assisted in enforcing that law; one became an 
Assistant United States Attorney, who also enforced that law; one is 
a lawyer for the Federal Trade Commission, where (among other 
things) he assists in administering its law against the false advertise 
ment of food; two became Deputy State Attorneys General, who 
enforced the state food laws within their respective jurisdictions; 
several became professors and lecturers in university law schools, 


where they have taught the food law; two are teaching this law in 
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university schools of pharmacy; and a number have become associated 
with the law departments of food and related manufacturers 


(6) 


We thus come to the second part of the FLI program of university 
instruction in the food law. It is one for additional systematic instruc 
tion in this law by other law schools, at both graduate and under 
graduate levels, which is wholly or partly underwritten by the FLI 
to a substantial extent; and its scope has been restricted by the limited 
FLI resources. However successful graduate instruction at expert 
levels has been systematically provided by regular courses at the law 
schools of George Washington University at our National Capital and 
the University of Southern California in Los Angeles, which are 
major food law areas; and their deans have certified its educational 
value. The George Washington University course has been scheduled 
for six years; its instruction has been provided by William W. Good 
rich and Vincent A. Kleinfeld, previously described, with supple 
mental official and professional lectures; and Acting Dean Louis H 
Mayo is here today. The registration has totaled one hundred and 
eleven or a yearly average of about eighteen, which reached a twenty 
nine peak this year; and it has annually included numerous ofhcials ot 
the United States Food and Drug Administration, ranging up to the 
highest one. The University of Southern California course has been 
scheduled for eight years; its instruction has been provided by Arthur 
A. Dickerman, western counsel for the United States Food and Drug 
Administration, with supplemental official and professional lectures 
and we have just received a letter from Dean Robert Kingsley which 
highly commends it. The registration has totaled two hundred and 
twenty-seven or a yearly average of about twenty-eight, which 
reached a forty peak in 1957 and is thirty-two this year; and it has 


annually included federal and state and municipal officials in the Los 


Angeles area, who administer and enforce the food law. It is added 


that this course has provided several NYU fellows 


Whereas undergraduate food law instruction has been systemati 
ally provided at expert levels at the iaw schools of Standford Univer 
sity in California, Emory University in Georgia, and Miami University 
in Florida; and their deans have likewise certified its educational value 
The Standford University course has been scheduled for eight years 
and its instruction has been provided by Wayne D. Hudson, who was 


an NYU fellow and then California Deputy Attorney General and is 
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now counsel for Foremost Dairies, Inc., in San Francisco. This course 
is a limited seminar one; it has had a total registration of seventy-five 
or a yearly average of about nine, which reached fifteen and sixteen peaks 
in two particular years; and it has provided several NYU fellows. The 
Emory University course began in 1951; and its instruction has been 
provided by Professor and Associate Dean Thomas W. Christopher, 
who was an NYU fellow. We do not have its complete registration ; 
but we know that it was one hundred and seventeen for five years o1 
a yearly average of twenty-three, which is a large number in the cir 
cumstances. It is explained by the fact that this course has virtually 


become a graduate one, because its registration has included (for ex 


ample) graduate law students, federal and state and municipal officials 


in Atlanta who administer and enforce the food law, and several 
\tlanta lawyers. We should also note that this course has provided 
one NYU fellow; that Professor Christopher was the first fellow at 
NYU to receive its doctor of juridical science degree in the food law 
area; and that he has otherwise made many valuable contributions to 
this law. The Miami University Law School course was scheduled 
for six years; and its instruction has been provided by Charles L. 
Nelson, who was an NYU fellow. The registration totaled two 
hundred and seven or a yearly average of thirty-four, which reached a 
sixty-two peak in one year; and this is an amazing registration in the cit 
cumstances. It should be added that the FLI arranged for limited 
undergraduate instruction in the food law at the law schools of Minne 
sota and Northwestern Universities; and the Professor Christopher 
taught a one-summer course on the food law at the law school of North 
Carolina University. It is further added that the FLI has encouraged 
additional undergraduate instruction in the food law at other univer 
sity law schools, including the Harvard and Yale Law Schools. One 
significant result was that in 1954 the Harvard Law Review published 
a valuable ninety-page study of the Federal Food, Drug, and Cosmet 
\ct, as part of its annual series on developments in the law, which the 


ELI widely distributed in this country and abroad 


\s to the third part of the FLI program for university instruction 
in the food law, it suffices now to say this: The FLI president has 
delivered introductory lectures on this law at many law schools 
throughout the country. Moreover he has also delivered introductory 
lectures on this law at the Northwestern University School of Medi 


cine, at the Harvard School of Public Health, and at the Harvard and 
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Stanford Schools of Business Administration. And it should be added 
here that the FLI has brought about the establishment of special 
annual lectures on the food law at the law schools of Harvard, Yale, 


New York, Stanford and Southern California Universities, respectively 


(7) 


In conclusion: we have now completed this present story of the 
FLI, which contains many additional details. It is the story of a small 
public organization and what it has done in the first ten years of its 
life to accomplish a big purpose, with limited financial resources and 
a voluntary part-time administration. That purpose, to which it ts 
fully dedicated, is (as previously stated) to provide essential knowl 
edge about the food law in its conception as a fundamental public law 
required to protect the food economy and public health. And this 
organization has undertaken to accomplish that purpose by blazing a 
pioneer trail in the area of its great law, to open a new educational 
world for this law in which it will have a better understanding and 


state for the general public welfare 


But what the FLI has done in the past decade is only a beginning 
and not the end of what it can and should accomplish; and manifestly 
its greatest opportunity lies ahead. To realize this opportunity it must 
have the deserved support of other food and related manufacturers 
who thus recognize their primary social responsibility to the essential 
public law governing their industry; and we believe that its record in 
the past ten years invites that support. Food manufacturers should 
also bear in mind the fact that the food law played a leading role in the 
modern renaissance of their industry, beginning in the first half of this 
century, by prescribing constructive rules for its conduct and out 
lawing destructive practices in its conduct. For by doimg so this law 
released the creative genius of the food industry tor beneficial scientifu 


and technological and general exercise in a dynamic free enterprise 


' 


system, which has provided our people with high food standards 


living; and the food law will ever work for an infinite increase in these 


standards, through its due understanding and us¢ 


That is the goal of The Food Law Institute as it looks toward the 


future [The End] 





Tenth Anniversary Meeting of FLI— 


Remarks Accompanying 
of The Food Law Institute 





N R. DUNN, MRS. WILEY, Dr. Grau, Mr. Brady, Ladies and 
lV Gentlemen: 

I am delighted to have the privilege of speaking briefly at this 
historic anniversary meeting. It gives me an opportunity to repay in 
a small degree the many courtesies, honors and friendly services which 
The Food Law Institute and its president have rendered to the Food 
and Drug Administration and its officials. 

Not the least of these have been the anniversaries which he has 
helped us to celebrate. Mr. Dunn has become an expert on anni 
versaries. He made great occasions of the fortieth and fiftieth anni 
versaries of the Federal Food, Drug, and Cosmetic Act, bringing out 
their significance and at the same time using them to put on record much 
of the history of the years of public protection under the federal food, 
drug and cosmetic law. These have been splendid opportunities for 
fellowship and for thinking together about problems which mutually 
concern the food, drug and cosmetic industries; attorneys ; legislators ; 
and regulatory officials 

By now I am almost convinced that Mr. Dunn would like to have one 
of these birthday parties every day if there were enough anniversaries to 
celebrate. As I see the collection of industry celebrities about me, | 
am ready to compare him to those famous hostesses Elsa Maxwell and 
Perle Mesta. 

Seriously, I feel that it is time we gave an award to Mr. Dunn 
In this connection, | am reminded of that very famous and much-used 
quotation attributed to Daniel Burham, the architect: 

Make no little plans; these have no magic to stir men’s blood and probably 
themselves will not be realized. Make big plans: Aim high in hope and work, 
remembering that a noble, logical diagram once recorded will never die, but long 


after we are gone will be a living thing, asserting itself with ever growing in 


sistence 





resentation of Scroll Award 


o Carlos A. Grau, of Argentina 


By GEORGE P. LARRICK 





Commissioner of Food and Drugs Larrick, Speaking on Behalf of The Food 
Law Institute, Hailed Dr. Carlos Grau as ‘‘a Great Law-Enforcement Official”’ 
and “‘One Who Has Done and Is Now Doing . . . Much to Establish and Im- 
prove the Protection of the Consumer in Our Sister Nations to the South"’ 


Certainly, the plans that The Food Law Institute has made have 
not been little ones. They deserve to live because of what they have 


contributed in the interest of the public health and welfare 


Early Support of Institute by FDA 
The Food and Drug Administration has heartily supported The 
Food Law Institute from the beginning. More than a year before its 
establishment was announced, former Commissioner Paul B. Dunbar 
sent this telegram to Mr. W. M. Robbins who was to become the first 
chairman of the board of trustees: 
This appeals to me as a most worthy endeavor. K1 


philosophy and purposes of Food Law, and of well-established enforcen 


cies and precedent-making judicial interpretations, would promo 
] 


compliance. Producers as well as consumers would benefit fro 
nation of knowledge of these things. A Food Law Institute 
objectives would be of great public importance 


general compliance but in providing support for worthy m« to stret 
law as new problems may arise, and informed al o efforts 
to weaken it. I am in full accord with the idea and hope it materializes as pl 
The first course on the basic Federal Food, Drug, and Cosmet 
Act began ten weeks before The Food Law Institute announcement 
ceremony in November, 1949. Of the 14 lectures given in the first term 
seven were by key members of FDA and our General Counsel's Offic 
\t the announcement ceremony, Mr. Dunn, as president of the 
institute, predicted that the Food, Drug, and Cosmetic Act was “only 
at the threshold of its regulatory career,’ and that the institute had 
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been established “to play a new role in the constructive development of 
this law.” Since then, the following major substantive amendments 
to the Act have been passed: Oleomargarine Act, on March 16, 1950; 
Durham-Humphrey Amendment, on October 26, 1951; factory-inspe¢ 
tion amendment, on August 7, 1953; Hale Amendment, on April 15, 
1954; pesticide-chemicals amendment, on July 22, 1954; second Hale 
Amendment, on August 1, 1956; re-exportation of seized imports, on 


August 31, 1957: food-additives amendment, on September 6, 1958 


In his endorsement of The Food Law Institute at the announcement 
ceremony, Dr. Dunbar expanded the statement he had previously 


given. He said 


he Food Law Institute is in truth an organization ot 


rtance In establis! ing it, vou have met a basi obli atl 


means whereby lawyers may acquire the training they 
ou have made possible the pursuit of basi 


on “the law of food” and the publicati 


tably these activities will lead to the « 


public interest, an interest which is equall 


glowing report trom those 
New ork University 


in this important 


The late Ole Salthe, able advisor to Senator Rov: 
who sponsored the Federal Food, Drug, and Cosmetic 
Mr. Dunn on May 24, 1950: 


first annual meetin 


almost unbelievable the pro 
especially when most of it was due to 


lar to an active law practice 


hie publi the tood officials, the food ind 
] 


, 
laws, as well as voung men seeking 
ll benefit fro the activities of the Food 


entire food industry 


he meeting 1 could not 
S. Copeland would have 


would have been among 


When Mr. Dunn was preparing the second annual report, he sat 
otore my reports o 
or it. But now I can make a report that 1 ised o1 lid achieveme 
He could well be proud of them. The institute’s publication series 
had begun, furnishing basic research compilations of the food and drug 


law, and a sound plan had been established for a publication program 
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for the years to come. An educational program at the New York 
University School of Law was in full swing for both practicing at 
torneys in the New York City area and graduate fellows on grants 
furnished by the institute. Four of the original 11 fellows became 
missionaries by teaching the first law courses in this field at various 


law schools 


Interest in the institute had developed in Canada and Great 
Britain. 


Tribute to Progress 


Its progress from those early days until it has reached its present 
national and international stature is worthy of the tribute we are all 


paying it at this tenth-anniversary commemoration luncheon 


The Food and Drug Administration has been honored on several 
occasions by The Food Law Institute. We were most gratified when 
you presented Dr. Dunbar an award of distinction after his retire 
ment. | know he was pleased to see the functioning of this institute 
become really effective while he was still Commissioner for, as the 
late Commissioner Crawford said, the institute was ‘“‘a landmark in the 


evolution of a basic idea to which he devoted his life.” 


You presented to the Food and Drug Administration, as well as 
its various Commissioners, an award for “distinguished and dedicated 
service,” on the occasion of our fiftieth-anniversary commemoration 
\ctually, the institute deserved a similar award for all you did to 
make our golden jubilee vear so outstanding. I believe that the publi 
as a whole gained a new conception of the law, its administration, and 


the problems to be faced in the future 


Joint Meetings—'‘Basic Part of History in the Making’’ 


Since then we have had two joint meetings to develop a closet 


relationship and better understanding between the food industry and 
the Food and Drug Administration. The first, in November, 1957, was 
a get-acquainted meeting in which members of our staff tried to covet 
the broad questions you had about FDA and its plans for the future 
The second, in November, 1958, was called to consider the new food 
additives amendment. I am certain that these productive conferences 
will continue and am gratified that your publications program provides 
a medium in the Foop Druc Cosmetic Law JOURNAL to record the pro 


ceedings. They area basic part of history in the making 
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It is natural that The Food Law Institute has had a continuing 
interest in the desirable uniformity of laws in the food and drug field. 
This interest applies not only to the laws of our own United States, 
but also to the international sphere. Your president has actively pro 
moted the study of the food laws of other countries. At the tenth 
conference of the Inter-American Bar Association, at Buenos Aires on 
November 10, 1957, he urged that the food law of each Latin-American 
country be recorded in a comprehensive current publication for do 
mestic use and foreign reference. He said: 


its Toot 


Our country is necessarily interested in such a publication to direct 
drug business here and in th. i.atin American countries, and is deeply 


or a beneficial comparative study of the food and drug laws gener 


n it 


Codification of Laws in Latin America—Dr. Grau’'s Role 


There has been a particular need for the codification of the laws 
in the Latin-American countries due to their traditional reliance upon 
executive decrees and regulations, which have created a large body of 
law that requires co-ordination. Great service in this field has been 
rendered by the lawyers of these nations, but it is not surprising that 
health officials and scientists have also played an important and, 1 
fact, a leading role. This parallels our own historical development 
Harvey W. Wiley, M. D., the “father” of our Pure Food Law, was a 


physician and Carlos A. Grau, whom we honor today, is a chemist 


Dr. Grau, like Dr. Wiley, started life as a teacher. He graduated 
as a pharmacist from the National University of La Plata in 1915 and 
received his doctor's degree in pharmacy and chemistry in 1917. But 
Dr. Grau left his teaching posts to take over the Department ot 
Chemistry of the Province of Buenos Aires. He has just recently 
retired from this position which he has held for so many years, but he 


has not retired from his chosen field of service. He is an outstanding 


personality in the development of food and drug regulation in the 


countries of Latin America. He is known especially for his leadership 
in the sciences of pharmacological chemistry and bromatology. (1 
think I should define this term “bromatology” which is common in 
Latin-American regulatory work, but little used in the United States 


It means “the science of food and dietetics.” ) 


Dr. Grau was the author of the first “bromatological code” of 
Buenos Aires and the National Food Code of Argentina, which is now 


in force. He is also the author of more than 8&0 scientific papers in his 
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chosen fields and a member of many official commissions and scholarly 
societies 

Currently, Dr. Grau is chairman of a committee appointed by the 
sixth chemical congress in Caracas to draft a comprehensive food code 
for Latin America, and this code has just been presented to the food 
section of the seventh chemical congress meeting in Mexico City, 
where it was unanimously approved. This committee is a continuing 
one, and Dr. Grau as its chairman is now devoting his full time to the 
cause of promoting improvement and uniformity in the food laws of 
the Latin-American countries. 

Dr. Grau, it is a great pleasure for me to have the honor of pre 
senting this award from The Food Law Institute to a great law-en 
forcement official and especially to one who has done and is now 
doing so much to establish and improve the protection of the consumer 
in our sister nations to the south. 

They will be forever indebted to you for your example and leader 
ship. We, too, will be indebted because of the common interest which 


we all share in those things which promote a better life for mankind 


everywhere [The End] 


¢ FOODS—FDA ACTIONS DURING MARCH, 1959 ¢ 


Unfit foods removed from the market during March passed the 
1,000-ton mark, the Food and Drug Administration reported recently 
Sixty-one shipments totaled 1,015 tons. These included 65 tons of frozen 
eggs, made up almost entirely of rotten eggs. In eight seizures, FDA 


stopped over 4,300 30-pound cans of such eggs, most of them incubat 


rejects, from going into food manufacturing 


Rodent-pellet contamination resulted in 16 seizures of bulk wheat 
and flour, totaling 663 tons. Tomato products—canned tomatoes, tomat« 
juice, catsup and puree—accounted for 162 of 174 tons of unfit vegetable 
products seized. In a single action, 141 tons, or 11,654 cases, of No. 303 
cans of tomatoes were seized. Two other seizures stopped four tons 
of dried apples containing insect parts from being used by a foo 
processor and 37 tons of canned peaches from being served to personne! 
* the United States Army. The seizure of the peaches involved 1,746 
cases of No. 2% cans containing insect parts, fly eggs, and mags 
An additional 20 tons of foods were seized as hazards to health 
pesticide DDI 


an amount that may not safely rémain in food ithout harm 


r 


‘rozen spinach was alleged to be adulterate: 
consumer. Another 71 tons seized as economic cheats included 
f so-called “premium” white oats for l I 
green beans that were too “stringy,” 
uund to be adulterated with teaseed 





Tenth Anniversary Meeting of FLI— 


Speech of Acceptance 
The Food Law 





pu FOOD LAW INSTITUTE today celebrates its tenth anni 
versary. Mr. Charles Wesley Dunn, its founder and president, 
was fortunate to find capable and devoted collaborators who fully 
realized the great importance of its program and joined forces in 
making it a successful organization whose activities have extended 


far beyond the borders of the United States 


Today, as a symbolic act of Pan-American solidarity, The Food 
Law Institute has chosen to invite to its anniversary celebration a 
food scientist from Argentina who has had the good fortune to concern 
himself with the drafting of three food codes—one for the Province ot 
Buenos Aires, the second one to serve as a national food code for 
\rgentina, and finally the Latin-American Food Code. To add to the 
honor which has been bestowed upon me, my distinguished North 
\merican colleague, Commissioner George I. Larrick, has been 
kind enough to present to me this scroll. I thank you with all my 
heart for such kindness and generosity. However, | wish to state that, 
in accepting this distinction, | am fully conscious that all that we are 
doing in this field is the result of teamwork. If I have been able to 
make a contribution to the advancement of public health of my fellow 
men, this has been due to the fact that before me there has been an 
outstanding pioneer in this field whose great talents, idealism and 
energy were without equal and who opened up the avenue which we 
are all following. I refer to Dr. Harvey Washington Wiley, a North 
American physician and chemist, who was born near Kent, Indiana, 
in 1844 and died in Washington on June 30, 1930, on the exact day 
on which, 24 years previously, in 1906, President Theodore Roosevelt 
promulgated the famous first Federal Food and Drugs Law of the 
United States, now known as the Wiley Act. 
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ipon Receiving 


nstitute Award 
By CARLOS A. GRAU 





Pan-American Cooperation and International Meetings Make Food 
and Drug Law Work Highly Successful and Extremely Pleasant, Dr. 
Grau Noted, As He Received the FLI Scroll Award. He Is the Author 
of the Food Code of the Province of Buenos Aires, the National Food 
Code of Argentina and also the Proposed Latin-American Food Code 


It is common knowledge that Dr. Wiley, who is called “the father 
of the pure-food law,” was unjustly attacked and criticized in many 
quarters but he eventually succeeded in his efforts and, after a long 
and hard fight, the original Federal Food and Drugs Act was promul 
gated. For 29 years, Dr. Wiley, who was called by some of his critics 
“Old Borax,” set the pace for all the food scientists in the world and 
laid down the principles of responsibility which all governments 
should discharge with respect to regulating the manufacture and sale 
of food and drugs, keeping in mind the protection of public health 
the economic interests of the consumer and the necessity for fai 
methods of competition, which should prevail in all transactions in 


volving these products 


Tribute to Dr. Wiley's Idealistic Objectives 


[ can say that, in my own country, I too found myself in a position 
of conducting a fight against commercial frauds in food and drugs 
for more than 38 years Nevertheless, | feel the moral obligation to 
render homage to a pioneer such as Dr. Wiley, who had the intelli 
gence, vision and moral integrity to withstand the pressure of political 


and commercial interests in order to carry out his idealistic objectives 


The value of a food product is not represented by its price on the 


market but by its content of nutritive ingredients, which determine 
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its biological value. This is the goal which must be set for a modern 
food code and, fortunately, in Latin America we now have such a 
food code which has been recently approved by the VII Latin-Ameri- 
can Chemical Congress in Mexico and which will serve as a model 
for all Latin-American republics. It gives to the health authorities a 
modern legal text which will permit them to repress and punish 
intentional frauds and defects due to negligence which may result in 
spoilage and may cause food poisoning. It will help to protect those 
manufacturers and dealers who faithfully observe the law and punish 
those who disregard it. It will make known to manufacturers and 
dealers in all countries the principles adopted in Latin America for 
the manufacture and sale of food and, thus, make it unnecessary to pro 
duce special products destined for export only. It will promote the 
progress of the food industry by the encouragement of modern 
processing and packaging methods. It will eliminate the differences 
in policies of law enforcement, between the health authorites in various 
countries, which make it more difficult for manufacturers and dealers 
to carry out their functions. Finally, it will make it possible to set 
standards of identity and quality of foods and for methods of manufac- 
ture and other requirements in order to make it easier and cheaper to 
produce food products suitable for export to all countries in Latin 


\merica 


Latin-American Food Code as Dynamic Document 


This Latin-American Food Code was drafted by a special interna 
tional committee under my chairmanship and approved by the VII 
Latin-American Chemical Congress in Mexico City, which set up a 
permanent committee, likewise under my chairmanship, which has 
been charged with the responsibility of arranging for the printing of 
the code and of examining all suggestions and criticisms that may be 
received in the future. In this manner the code will remain a dynam 
document which will be continuously adjusted and amended in order 
to keep it in line with the development of modern food technology and 
scientific research, No single work of man can ever be perfect. How 
ever, this Latin-American Food Code has been the subject of study 
and cooperation not only on the part of food technologists and 


specialists in Latin America, but also in the United States 


I wish to express my thanks for the great contribution made by 
The Food Law Institute, which arranged for the code to be translated 
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into English and distributed it to all interested parties in close coopera 
tion with the United States Department of Commerce and the Food, 
Drug and Cosmetic Law Section of the Inter-American Bar Associa 
tion. I would also like to mention that the Food, Drug and Cosmet 
Law Section of the Inter-American Bar Association, in its recent meet 
ing in Miami, has set up a permanent committee for the Latin 
American Food Code and will cooperate closely with the Permanent 
Committee of the Latin-American Chemical Congress in the further 


improvement of the code. 


People of Americas in Common Effort 


Ladies and gentlemen, all the people of the Americas have been 
compatriots in a common effort to obtain political independence and 
now we are again compatriots in trying to promote economic and 
cultural progress and foster the reciprocal exchange of cultural 
scientific and technical information. This solidarity and cooperatior 
with international meetings such as the present one, make our work 
not only highly successful, but extremely pleasant, as it offers us an 
opportunity to establish personal friendships and to renew old ties 
One of the most enjoyable things in life is to acquire a new friend 
It is kindness and friendship in their divine origin which render out 
lives more fruitful and noble. Ladies and gentlemen, | thank you 


with all my heart [The End] 


FALSELY LABELED VITAMIN PRODUCTS— 
REPACKAGING FIRM CONVICTED 


announcing the conviction of a Massacht 
Administration pointed out tl 
vitamin products sold to 
the vitamins declared ot 
} 1] ] 


adulterated and illegal 


istration investigations 01 


Massachu tts corporat 
] 


1 
packaging and 


relabeling 
1 deliveries were to retail de 
l a home basement 
yroducts falsely represel 
vitamins they actually ¢ 
ith brands put out by 
packager told FDA men 
no qualifications as a p 
] 


deliberately to muisreprese: 


dire 





Tenth Anniversary Meeting of FLI— 


ANNIVERSARY STATEMENT 





R. GRAU, honored guests, and trustees of The Food Law 
Institute: 

This tenth anniversary luncheon of The Food Law Institute is 
a most appropriate time to ask you to join me in paying tribute to 
Charles Wesley Dunn, founder and first and only president of the 
institute. So ably has he guided the institute through its formative 
years that today, under his leadership, the organization stands ready 
to assume—on our behalf—its greatest responsibilities. 

Charlie Dunn has been aptly called “the dean of the food and 
drug bar.”” Back in 1927 he authored an exhaustive study of federal 
and state food and drug laws, regulations and rulings. He was a 
very active participant in the hearings on the legislation which later 
became the Federal Food, Drug, and Cosmetic Act of 1938—and with 
out a doubt he was instrumental in writing the law. In 1939, he wrote 
and compiled authoritative and extremely useful legislative histories 


of that Act and of the Wheeler-Lea Act. 


Mr. Dunn is a trustee of the Nutrition Foundation. He is the 
founder of the New York State and American Bar Association food, 
drug and cosmetic groups, which have been active in sponsoring 
practical legislation in their fields. As professor of food and drug law 
at New York University, he is the first holder of the first chair ever 


established in that field. 


Expression of Gratitude to Institute's President 
I want to express to Charles Wesley Dunn on behalf of the 
trustees of the institute, and personally, as well, our great gratitude 
His constructive and unselfish efforts—without compensation except 
for the satisfaction that comes from accomplishment—have meant a 
great deal to all of us. 
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TRBBY THE INSTITUTE’S CHAIRMAN 


By WILLIAM T. BRADY 





On the Occasion of the Recent Anniversary Meeting in New York City, 
Mr. Brady Paid Special Tribute to Charles Wesley Dunn, The Food Law 
Institute's Founder and President. He Also Commented Briefly on the 
Importance to Businessmen of Efforts of Mr. Dunn and of the Institute 


[ would like to comment briefly on the importance to us as 
businessmen of the efforts of Mr. Dunn and The Food Law Institute 


in its programs and activities. 


Publishing Activities of Institute 


\s you know, the institute publishes important books on food 
law—books which serve both as texts for teaching and as reference 
books for your lawyers and mine. They have become part of out 
public education system, as well. Important as these long-range 
educational activities are, there are even more immediate and urgent 
concerns for manufacturers—and I mean those of you who are in 


this room 


Foremost among these is our cooperation with the federal Food 


and Drug Administration 


In 1957, Commissioner Larrick of the FDA wished to set up, as 
a part of what he hoped would be a series of discussions, a meeting 
of leading federal food and drug officials with leading executives of 
the principal food manufacturers. Mr. Dunn, as president of FL! 
welcomed the opportunity to make the organization a cosponsor and 


to invite representatives of leading food manufacturers to attend 


The meeting was held in November, 1957, and was highly success 
ful. The FDA outlined its programs, policies and proposed procedures 
and gave us the background on their thinking. The FDA welcomed 
in turn, the questions, comments and point of view of the industry 
29 


> 
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The meeting, attended by about 100 representatives, including many 


of you, was very worthwhile. 


\fter the passage of the food-additives amendment of 1958, it was 
natural enough for the FLI and the FDA to sponsor another meeting. 
This one was attended by several hundred management and technical 
executives from the industry as well as by representatives of consumer 
organizations and a number of state food law officials. Criticism and 
suggestions on proposed regulations and procedures under that law 
were aired. This was an even more successful meeting. A number of 
problems raised then have either been worked out through the good 
offices of Mr. Dunn and the advisory lawyers or are being actively 


pursued. 


Discussions with State Officialk—Comments and Suggestions 
Concerning Uniform State Laws 


Discussions after this meeting with attending state food law ofh 
cials called for immediate consideration with them of uniform state 
laws. Mr. Dunn and several advisory lawyers drafted proposals and 
offered comments and suggestions to state officials and legislators 
toward this end—an end desired by everyone, by the way. Further 
more, the FLI sponsored trips by the president of the Association of 
Food and Drug Officials of the United States and several other 
prominent state food officials to a meeting last January of the New 
York State Bar Association on the food, drug and cosmetic law 
A number of papers were presented and a constructive exchange of 


views on uniformity was accomplished there. 


\bout a year ago, after drafting a constitution and bylaws, repre 
sentatives of about 17 European countries, including all the common 
market nations, met in Vienna to establish an organization to draft 
a model food law. A second meeting will be held this spring. The 
importance of this project cannot be underestimated, because the 
common market, as it develops, will make the need for such a code 
urgent. Manufacturers who have plants in Europe or who export to 


Europe will be vitally concerned with this development. The FLI is 


cooperating with this new organization, and hopes to sponsor the 


translation of the code when it 1s drafted. 


With this in mind, the FLI is now sponsoring a translation of a 


digest, published in Germany in 1957. of the food laws of most of the 
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participating European countries. The translation will be available 


shortly. 


Important Latin-American Code—Itnstitute 
Cooperation in Its Translation 


Much more important is the Latin-American Food Code which 
Mr. Dunn has told you about. Through the monumental efforts of 
our guest of honor, Dr. Grau, this first model civil law code has now 
been completed. I wish only to point out that The Food Law Institute 
sponsored the translation of that code by Dr. Julius Zimmerman 
and others, so that it is now available to all of us for our comments 
and suggestions. 

Every one of us, therefore, has a tremendous stake in the great 
responsibility being assumed by Mr. Dunn and his associates. I urge 


you to give them your full support and your active interest 


[The End] 


VIBRATORS SEIZED FOR WEIGHT-NORMALIZING CLAIMS 


Increasingly fantastic claims are being made by sales agents for 
vibrator-massage devices despite continued actions by the Food and 
Drug Administration to remove falsely represented 


market, according to a recent press report by FDA. Seizure was 


devices from the 


announced of couch-type models of a vibrator off d to put on or shake 


off weight, depending upon the buyer's 
The agents’ accompanying bo bo o a Happier Ltfe 

exploited the natural desire of men an: o become more attrac 

tive to members of the opposite s¢« t re a, according to FDA 
oN, 

WOMEN—now you can have your and your ur Wear the 

clothes you’ve always yearned for I li 1mnaDdi ize vou've 

always envied MEN what the gals car 


clothes properly 


strenuous exercises, no s, no pills, no unpleasantness 


It is wishful thinking to believe 


massage devices can provide ly 


o1 
miditions such as those caused by 


othing effects 


The Administration warned re 
device manufacturers, that it is ill 
control or for the relief or prevention 


neuritis or rheumatism 





Tenth Anniversary Meeting of FLI— 


SALUTE TO 





N R. DUNN, distinguished guests and members of The Food Law 
Institute: 

lam very happy to be here. That phrase “I am happy to be here” 
is a very ancient one. It was said by Adam to Eve in the Garden of 
Eden. It was probably said again by Noah, when the animals came 
onto the Ark, two by two. It was also probably said by Mark 
(Antony to Cleopatra, way back in 42 B. C., when he went down to 
Egypt 

\gain I'll repeat the old phrase, and say: “I’m glad to be here.” 
Thanks for inviting me to this interesting event, the tenth anni 


versary of the founding of The Food Law Institute, In« 


Early Days of Food Law 


I was secretary to Dr. Harvey W. Wiley from 1898 to 1900, and 
so know personally of some of his bitter struggle of 23 years to get 
the original food law passed. I was his wife from 1911 until his death 
in 1930. From 1933 to 1938, during the years the new and very compli 
cated food, drug and cosmetic law was being drafted, | was the presi 
dent of The American Pure Food League, composed mostly of scientists 

friends of my husband’s—who helped frame the new law. Robert 
McDowell Allen, the former Food Commissioner of Kentucky, was the 
moving spirit of that organization. Thus, I have personal knowledge 
of the old law and also of the new. The old law was 5™% pages long 
and concerned itself with the adulteration and misbranding of foods 
and drugs. The new law, comprising 57 pages, is an intricate law 
covering the many ramifications which were disclosed by the Bureau 
of Chemistry from 1906 to 1933 
Today we are celebrating the tenth anniversary of the founding 


of The Food Law Institute, accomplished by our distinguished host, 


Charles Wesley Dunn. This institute is a pioneer and is unique among 
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THE FOOD LAW INSTITUTE 


By ANNA KELTON WILEY 





An Honored Speaker at the Anniversary Meeting in the Metropolitan 
Club Was the Widow of Harvey W. Wiley, M. D., ‘Father of the Pure 
Food Law"’ in This Country. She Praised the Progress of The Food Law 
Institute and Expressed a Hope for Its Continued Power and Prestige 


public organizations, having been established by leading food manu 
facturers as a contribution to the national welfare. It was designed 
to provide knowledge about our food and drug law and to do this 
through university channels. I am also informed that it encourages 
young men to take up the study of food chemistry. They later are 


assisted, after graduation, in securing jobs in the enforcement of the 


food and drug law. I am sure i, must be a great solace to the hard 


working officials down in Washington in the Food and Drug Adminis 
tration, and it must also be a powerful agent in helping to educate, 
stimulate and encourage law enforcement among the people of this 
country. I wish that Dr. Wiley had had a similar champion to help 
him during those discouraging 23 years of struggle to get the first 
food law enacted—from 1883, when he came to Washington, to 1906 


when the first law was passed 


Monumental Job of FDA 

[ would like, here, to say a word of praise for the present Food and 
Drug Administration. They very kindly send me every month reports 
on enforcement and compliance. | am always simply astonished at 
these reports. The March report, recently received, states 

Unfit foods removed from the market during March passed the 1,000-ton 
mark with seizures of 61 shipments totaling 1,015 tons. This included 65 tons of 
frozen eggs made up almost entirely of rotten eggs FDA stopped over 
4,300 thirty-pound cans of these eggs, most of them incubator ts 
going imto food manutacturing Rodent pellet contaminati lted 
seizures of bulk wheat and flour, totaling 663 tons 
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It is simply wonderful. I give all praise to them; with an inade- 


quate appropriation they are caring for the food of 171 million people. 


Reminiscences of Other Pleasant Occasions 


I have been the guest of The Food Law Institute, Inc., on several 
previous occasions—on October 28, 1954, when Mr. Dunn entertained 


Dr. Ernst Leopold Abramson, director of the Swedish Institute of 
Public Health, at dinner at the Metropolitan Club in Washington and, 
again, on June 27, 1956, when we all enjoyed that day celebrating the 
fiftieth anniversary of the signing of the original food law of 1906, and 
when the Association of Food and Drug Officials of the United States, 
The Food Law Institute, and the Association of Official Agricultural 


Chemists gave me an award of honor. 


Last year, in 1958, I was greatly interested in attending the addi- 
tives conference, when 600 or more chemists discussed the safety and 
use of additives in our foods. At that time I greatly enjoyed the dinner 
at the Sheraton Carleton Hotel on November 24, when the Honorable 
Arthur S. Flemming, Secretary of Health, Education, and Welfare, 
delivered a memorable address. The additives law is now passed, and 
manufacturers must prove that the additives they use are harmless 
before they will be tolerated. The burgeoning population of today and 
also the long distances over which food must be transported make this 
new law imperative. We have got to either produce more and more 


food or make what we have last longer 


It is a pleasure to be invited here today as the “relique” of Dr. 
Wiley, that is to say, a person venerated because of relationship to a 
beloved person of the past. I have sometimes been jokingly called 
“the Mother of the Pure Food Law.” Of course, there is no founda 
tion for that, but I did share some of the vicissitudes which Dr. Wiley, 
“father” of the law, had to endure. We were married February 27, 
1911, and I spent my honeymoon at the Coca-Cola Trial in Chatta 
nooga, Tennessee. Also, in the summer of 1911, Attorney General 
Wickersham issued an accusation against Dr. Wiley, “that he was 
worthy of condign punishment” for hiring Dr. H. H. Rusby for more 
than the usual per-diem pay. Dr. Wiley was investigated by a com- 
mittee of Congress, headed by Representative Ralph W. Moss of 


Indiana, and was gloriously vindicated. 
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On the Institute's Future 


It gives me great pleasure to wish The Food Law Institute con 
tinued power and prestige in the days to come. With the increasing 
problems of today there is an increasing need for knowledge and in 
fluence to see that our food, drug and cosmetic laws are abreast of 


the times and properly enforced. 


Benjamin Disraeli has said that “the secret of success is constancy 
of purpose,” so, judging from the performance of the past ten years, | 
am sure that The Food Law Institute has a great future of usefulness 


to the government, to the manufacturer and to the consumer 


[The End] 


¢ VOLUNTARY CORRECTIVE ACTIONS DURING MARCH e 


An Ohio food firm’s $1 million warehouse and wholesale food 
distribution center was the major payoff during March on suggestions 
made by Food and Drug Administration inspectors to assure production 
of clean, wholesome products. It brought the March total of amounts 
voluntarily spent by food manufacturers and warehousemen 


improvements to $1,436,229 


An Alabama fish-stick manufacturer spent $100,000 for new equip 
ment, including a continuous breader and stainless steel conveyor belt 
in order to reduce handling of his finished product. He replaced wooden 

' 


stirring equipment with stainless steel or other aterials easier to clean 


Another $100,000 was spent by a Louisiana rice miller to prevent 


insect infestation of | product. He built a new corrugated iron ware 


house with tight-fitting metal bins for his finished rice and he installed 


metal elevators, convevors and rice-transfer channels 


To correct insanitary conditions in his plant, a Pennsylvania brewer 


spent $74,480. He installed a pneumatic conveying system for his malt 
rice and grits, and cleaned and pal ted up all nis manutacturi 


} 


Preventing rodent contamination of dried pe: ost an Idaho pr 


$5,000. He conducted an extensive cleanup to eliminate harl 
for rats; made building repairs to pr 

: 
flooring; and constructed rodent-proot 


Food firms informed FDA 
destroyed or converted to nonfood use more than 64 tons 
Thirty-three tons of this volume were in vegetable an: 
including moldy, spoiled, maggot-n 
apricots and asparagus; canned green and 
spoiled beans, and small stones; trozen 
of a pesticide chemical; and rodent-« 
and flour. Drug plants and warehou 


substandard drugs valued at $7,750 





Courts and Food Colors. 





Gene ENACTMENT of the food-additives amendment of 1958? 
contributed enormously to the establishment of rational public 
policy in the legal domain of chemical additives to food. By deliberate 
omission, however, the amendment left to an older administrative 
regime the so-called coal-tar colors which are added to food. These 
colors are, of course, a species of chemical additives to food, but they 
are apparently not “food additives” within the meaning of the 1958 


amendment 


The legal order which governs the colors for food use continues 
to be found in two sections of the Federal Food, Drug, and Cosmeti 
Act of 1938.2 One authorizes the Secretary to promulgate regulations 
providing for the listing and certification of such of the colors as are 
“harmless and suitable for use in food”; the second, a correlative pro- 
vision, deems food containing uncertified color adulterated. Obvi 


ously, therefore, uncertified coal-tar colors may not be used in food 


Last month, this isolated sector of the law was examined in detail 
by the United States Supreme Court.* The decision in Flemming 7 
Florida Citrus Exchange, a rare expression of the unanimous view of 
the Court, emits radiations which penetrate, at least for the present, 
the whole range of the certified color list. Since its implications for the 
continued permissible use of colors in food are considerable, it may 


be useful to explore the scope of the Court’s holding. 


On November 10, 1955, the Secretary of Health, Education, and 
Welfare issued a final order delisting three coal-tar colors of estab 
lished usage—Orange No. 1, Orange No. 2 and Red No. 32—from the 
list of colors approved for use in foods and internal drugs.* The order 
followed upon a 1954 hearing at which the government introduced 


172 Stat. 1785 (1958), 21 USCA Sec. 348 Flemming v. Florida Citrus Exchange, 
(Supp., 1958) CCH Food Drug Cosmetic Law Reports 
21 USCA Secs. 36(b), 342(c) © 7468 (1958) 
‘2) Federal Register 8492 (1955) see 
generally, FDA Docket No. FDC-60 
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By JOSEPH D. BECKER 





The Author, Assistant to the Director of the Legal Department of Allied 
Chemical Corporation, Addressed the Annual Meeting of the New York State 
Bar's Food, Drug and Cosmetic Law Section, in New York City, January 28 


animal experimental data showing that the three colors, when taken 
internally at various levels of administration, caused a variety of harms 
to the test animals. No countervailing pharmacological evidence was 
introduced at the hearing, but cross-examination of a government wit 
ness elicited that the tests had been conducted at levels unrelated to 


the normal levels at which the colors were used in foods 


Subsequently, a committee of color manufacturers moved 
reopen the hearing in order that it might introduce evidences 
that the maximum extent to which the colors are used in fo 
normal conditions of use is substantially less than the /ox 
administration of the colors in the feeding tests conducted 
Secretary. The committee's petition was denied for a number 
sons, among them that the proferred evidence could not 


tary’s view, establish the indicated conclusion 
Petitions for review of the Secretary's order were 
filed in several of the | nited States courts of appeals 


The theory upon which the Second Circuit petiti 
: | 


| 
was as follows l'nder the Act. it was contended. the Secret 


required to list and certify harmless colors. As 

manifestly innocuous substances, such as common table 

capable of causing harm when large doses are administered 
animals, the plain meaning of the term “harmless” requires that where 
harm is alleged it must be shown to occur at meaningtul | 
administration. The Secretary, as proponent of the delist 

has this burden of proof. As the record below 1s barren ot 
establishing a relation between the levels of administration 


colors and the level of their ingestion in the human diet—ev1 
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which the petitioners sought to adduce to the Secretary—the delisting 


order is legally unsupportable. 


The petitioners asked that the proceeding be remanded to the 
Secretary to take evidence of the quantities of the colors used under 
normal conditions, and that he be required to establish safe tolerances 
for the use of the colors in accord with such evidence. These conten- 
tions were bottomed on the premise that the concept of harm embed 
ded in the statutory phrase “harmless and suitable for use in food” 
is necessarily a term of relation and degree. While the petitioners’ 
argument was, as a matter of pharmacology, sounder than the gov 
ernment’s contrary view that harm is a term of absolute significance,’ 
it found uncertain support in the legislative history of the Act, and 


was ultimately to fail. 


Split Between Second Circuit and Fifth Circuit 


Two United States courts of appeals split on the issue. The Sec- 
ond Circuit ® rejected the arguments of the petitioner and—according 
to an analysis which must now, in the light of the Supreme Court deci 
sion, be regarded as curious—sustained the Secretary's order. The 
Fifth Circuit,’ however, in an appeal conducted on similar principles 
but involving only one of the delisted colors, Red No. 32, set aside the 
order in part, approving the dye for the limited use of coloring 
the skins of mature oranges. Sitting in New Orleans, a majority of the 
Fifth Circuit was persuaded that Red No. 32 added to the skins of 
Florida and Texas oranges only would cause no harm in the quantities 
normally ingested and, indeed, that the addition of the color might 
be required in the production of oranges—a fact which, under an 
appropriate section of the Act, conferred upon the Secretary the power 
to fix tolerances controlling the addition of the color to orange skins. 
In view of the conflicting decisions of the two appeal courts, the 
Supreme Court granted certiorari to review the judgment of the 
Fifth Circuit. 


The Supreme Court reversed, and sustained the Secretary's de 
listing order. Justice Brennan, speaking for the unanimous Court, 


found in the Congressional design an intention to treat coal-tar colors 


*See Oser, Can a Poison Exist In a fare, CCH Food Drug Cosmetic Law Re 
Vacuum? 8 Food Drug Cosmetic Lau ports { 7367, 236 F. 2d 866 (CA-2, 1956) 
Journal 693, 696 (November, 1953) * Florida Citrus Exchange v. Folsom, 

* Certified Color Industry Committee v CCH Food Drug Cosmetic Law Reports 
Secretary of Health, Education, and Wel- * 7404, 246 F. 2d 850 (CA-5, 1957) 
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as unique food additives, severable from basic statutory provisions 
on intentional additives to food—provisions which, under the Lexing 
ton Mill* interpretation, required that the Secretary demonstrate in a 
seizure proceeding that an added substance be such as might render 
the seized food to which it was added injurious to health. The coal-tar 
color provisions, he said: 


had the effect of making the certification system, in which analysis con 
centrated on the color substances themselves, rather than an examination of the 
effect of the use of the colors in the context of the food products involved, th 


conclusive test of adulteration 


Proceeding to the issue at the core of the case, the Court sai 


this: 


We are not persuaded by the respondents’ argument, adopted by the Cour 
of Appeals, that the words “harmless” and “poisonous” are relative words, re 
ferring not to the effect of a substance in vacuo, but to its effect, taken in a 
particular way and in particular quantities, on an organic system. Of course this 
is so, but the question before us certainly does not depend on it This is not a 
case like the examples put which remind us that pure water would be deleterious 
if taken at the rate of four gallons an hour or common table salt at several ounces 
The color substances appear to have been administered at toxologically significant leve 


§ 


they played a relatively small part in the diets of the test animals, generally less, and 
frequently much less, than 1% Obviously if the color substances themselves 
are made an item of dict in the trifling percentages used on the test animals, their 


effect is poisonous. Congress may have intended “harmless” in a relative sense 


but we think it was in relation to such laboratory tests as the ones the Secretary 


performed that Congress was speaking when it required that coal-tar colors be 


“harmless.” [Italics supplied. ] 


Congressional Intent 


This attempt by the Court to resolve the question which had 
vexed the two circuit courts, is not, it seems to me, an entirely per 
Suasive analysis. If one agrees with the court's initial construction 
of the Act, which saw in the coal-tar color provisions a Congressional 
purpose to sever the narrow question of coal-tar colors from the then 
existing legal order governing intentional additives to food—a con 
struction, incidentally, quite at odds with the Second Circuit view 
one is not by intrinsic compulsion required to agree with its final 
view that the colors may be evaluated on the basis of animal testing 
data unrelated to use levels. Even if it is true that the Congressional 
purpose was to permit the Secretary to establish the fact of harm in 


terms of the colors themselves without requiring a showing that harm 
sl S. wv. Lexington Mill @ Elevator 
Company, 232 U. S. 399 (1914) 
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might be present in the color-added food, as in Lexmgton Mill, it is 
not logically inconsistent with that Congressional purpose to conclude 
that in testing the colors themselves it was intended that the Secretary 
relate the test levels of administration in some reasonable way to 
levels of use in food. From the fact of separate legislative treatment, 
the conclusion of required absolute harmlessness does not follow. If, 
then, when legislative history is equivocal, the touchstone of judicial 
analysis involves the ascription of rational purpose to Congress, surely 
a purpose consistent with modern science should be ascribed. That 
purpose would have been the adoption of a concept of relative tox 
icological harm, the concept now embedded in the food-additive 


amendment of 1958 


The Red No. 32 case, however, was one in which the Court was 
not inclined toward judicial legislating. Confronted with a question 
of public health, on a record hopelessly inadequate to counter the 
government's theory of toxicity, and in an appeal limited to what was, 
according to that theory, the most toxic of the three colors, the Court 


was quite willing to accept a dominantly absolutist analysis 


It does seem to me, however, that carte blanche is not given the 
Secretary's testing procedures by the Court. In the passage from the 
Court's opinion just quoted, Justice Brennan observed 


1 


substances appear to have been administered 


they played a relatively small part in the diets of the 
I 


ane trequently much less, than 1% [ Italics supplied. } 


What Court Will Probably Require 


lt is not entirely certain that pharmacologists would agree that 
the colors were administered at “toxologically significant” levels. It 
would seem, however, that this passage has an independent 
nificance. One infers from it that in future cases the Court will at 
least require that the Secretary's feeding studies have “toxological 
significance’ within the limited meaning which Justice Brennan at 
tributes to that term. It would, for example, be absurd to suppose 
that the Secretary would conduct, or that the Court would approve, 
feeding studies in which the test material is administered at 100 pet 
cent of the diet. But the absurdity of the supposition is sufficient to 
make the legal point. There are limits to the validity of the Secre 
} 


tary s testing studies, and these limits are always a proper basis for 


} 


hling objections to a proposed order, for hearings and, ultimately, for 


judicial review 
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It is oversight of this last point, among others, which may ex 
plain recent suggestions that, as a result of the Court's holding in the 
Red No. 32 case, the delisting of other colors on the certified list will 
not require the usual administrative hearing, even when objections 
to the proposed delisting order have been filed. It is, of course, argu 
able that objections impliedly subsumed by the Court’s decision are 
insufficient to trigger a hearing. But the Act now requires that upon 
the filing of objections to a proposed order the Secretary “shall hold 
such a public hearing for the purpose of receiving evidence relevant 


and material to the issues raised by such objections.’ *® Notice the 


word “shall While it is true that the hearing is for the purpose ot 


receiving evidence relevant to the objections, it cannot be supposed 
that such relevance, as unilaterally predetermined by the Secretary 
is a precondition of the hearing itself. When one considers that evi 
dentiary relevance for the purpose of administrative proceedings is a 
rule of sweeping latitude and that the “toxological significance as 
the Court put it—of the Secretary's feeding tests will almost always 
be comprehended thereby, it is difficult to see how an advance finding 
of evidentiary irrelevance on the basis of filed objections could prop 
erly be made. Furthermore, the legislative history of the 1956 amend 
ment to the Act,’ which simplified hearing procedures under the 
coal-tar color provisions, makes it perfectly clear that simplification 
was accepted by Congress on the Secretary's assurance that hearings 
which had always been required until 1956, would continue to be 
available in the case of so-called “controversial” proposed orders 


controversy to be established by a request fora hearing 


| must confess that my remarks here are pervaded by 
timations of mortality The recent announcement 
Arthur S. Flemming of his willingness to support legi 
ment of the coal-tar provisions to accord them with the 
of the food-additives amendment may well consign what 
to that juridical limbo where repealed statutes brood 
clude, therefore with the hope that you have enjoyed the exercise 


much as | have [The End] 





By WILLIAM J. CONDON 


Product Liability 


he 1958 we had approximately the same number of cases as have 
been with us for the past several years. In addition to the usual 
cases involving foods, drugs, cosmetics, exploding bottles, beverages 
and trichinosis, there were also cases concerned with animal feeds, 
animal vaccines, defective containers and unwholesome cigarettes. 


Our list of cases, grouped according to subject matter, follows 


Foreign-Substance Beverage Cases 

Hamilton v. Pepsi-Cola Bottling Company of Washington, D. C., CCH 
oop Druc Cosmetic Law Reports § 22,527 (CA D. of C.). 

Miami Coca-Cola Bottling Company, Inc., d. b. a. Palm Beach Coca- 
Cola Bottling Company, v. Todd, CCH Foop Druc Cosmetic Law Rt 
ports {| 22,534 (Fla.). 

Coca-Cola Bottling Company of Puerto Rico, Inc. v. Torres, CCH 
Foop Druc Cosmetic Law Reports § 22,548 (CA-1). 

Migliozzi v. Safeway Stores, Inc., CCH Foop Druc Cosmetic Law 
Reports {[ 22,561 (N. J. Super. Ct., App. Div.) 

Keller v. Coca-Cola Bottling Company, CCH Foop DruG CosMeti 
Law Reports {{ 22,569 (Ore.). 

Cernes v. Pittsburg Coca-Cola Bottling Company, Inc., CCH Foop 


DruG Cosmetic LAw Reports § 22,573 (Kan.). 


Detergent Case 
Sheptur v. Procter & Gamble Distributing Company, CCH Foop 
DruG Cosmetic Law Reports { 22,570 (CA-6). 


Foreign-Substance and Contaminated Food Cases 
Rutherford v. Modern Bakery, CCH Foop Druc Cosmetic Law 


Reports { 22,529 (Ky.). 








-1958 


The Writer, a Member of the New York Bar and Attorney for Swift 
& Company, Read This Paper Before the Section on Food, Drug and 
Cosmetic Law of the New York State Bar Association on January 28 


Lore v. De Simone Brothers, CCH Foop Druc Cosmetic Law Rt 
5 (N. Y.S. Ct., Richmond Co.). 

Fanelli v. Walgreen Eastern Company, Inc., CCH Foon Druc Cos 
METIC LAw Reports § 22,547 (DC Conn.) 

Gladiola Biscuit Company, Inc., v. Southern Ice Company, Inc., CCH 
Foop DruGc Cosmetic Law Reports § 22,567 (DC Tex.) 

Greenberg v. Lorenz, 178 N. Y. S. 2d 407 (N.Y. . App 
Term, Ist Dept.) 


PorTS ff 22,53 


Parish v. Great Atlantic & Pacific Tea Company, 177 S. 2d 7 
(Municipal Ct., City of New York) 


Unwholesome-Cigarette Case 
Ross v Philip Vorris Com pany, Ltd., CCH Foop Druc CosMetTi 
Law Reports § 22,568 (DC Mo.). 


Bottled-Beverage-Explosion Cases 
Zarling v. La Salle Coca-Cola Bottling Company, Inc., CCH Foon 


DruGc Cosmetic Law Reports © 22,525 ( Wis.) 

Wolf v. S. H. Wintman Company, CCH Foon Druc Cosmetic Law 
Reports § 22,531 (R. I.). 

Bornstein v. Metropolitan Bottling Company, Inc., H Foop Druc 
Cosmetic Law Reports § 22,533 (N. ] 

Paducah Coca-Cola Bottling Company v. Harris, CCH Foop Druc 
CosMETiIc Law Reports § 22,542 (Ky.) 

Vichel v. Branham, d. b. a. Pepsi-Cola Bottling Company, CCH Foop 
DruGc Cosmetic Law Reports © 22,554 (Okla.) 

Dr. Pepper Bottling Company of Newport v. Whidden, CCH loop 
DruGc Cosmetic LAw Reports (€ 22,560 ( Ark.) 

Hofmann v. Brodsky, CCH Foop Druc Cosmetic LAw REporTS 


q 22,562 (Calif. Super. Ct., Los Angeles Co.) 
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Panjalos v. New York Seven-U p Bottling Company, Inc., CCH Foon 
DruGc Cosmetic Law Reports § 22,563 (N. Y. S. Ct., Bronx Co.) 

W eggeman v. Seven-U p Bottling Company of Watertown, Wisconsin, 
CCH Foop Druc Cosmetic Law Reports © 22,571 (Wis.). 


Trichinosis Cases 
Raggenbuck v. Suhrmann, CCH Foop Druc Cosmetic LAw Reports 
349 (Utah). 
Schneider v. Suhrmann, CCH Foop DruGc Cosmetic LAw Reports 
555 (Utah) 
Bodon v. Suhrmann, CCH Foop Druc Cosmetic Law Reports 
22,556 (Utah) 
Golaris v. Jewel Tea Company, CCH Foop Drt CosMETIC LAW 
Reports § 22,558 (DC IIL.) 
Cosmetic Cases 
Taylor v. Jacobson, CCH Foop DruGc Cosmetic LAW Reports 
{ 22,528 ( Mass.) 
Brennan v. Shepherd Park Pharmacy, Inc., CCH Foop Drue Cos 
MeETIC LAW Reports {[ 22,532 (Municipal CA, D. C.) 
Varkovich v. McKesson & Robbins, Inc., CCH Foop DRUG CosMETI 


Law Reports § 22,536 (Ohio CA, Cuyahoga Co.) 


Rogers v. Toni Home Permanent Company, CCH Foon DrvucG 
Cosmetic LAw Reports § 22,537 (Ohio). 

lacquot v. Wm. Filene’s Sons Company, CCH Foop Druc Cos 
LAw Reports § 22,538 ( Mass.) 

Braun v. Roux Distributing Company, Inc., CCH Foop DrucG Cos 
METIC LAW Reports {| 22,539 ( Mo. ) 

Sutto ’ ( y Bonat, Inc., CCH Foop Dru 
Reports §§ 22,553 (N S. Ct., Queens Co. ) 

Steele v. Rapp, ‘H Foop Druc Cosmetic Law Reports § 22,557 
(Kan.) 

Zampino v. Colgate-Palmolive Company, CCH Foop DruG CosMeTi 
Law Reports € 22,559 (N. Y.S. Ct., Albany Co.) 

Barnes v. Superior Court of Los Angeles County, CCH Foop Drv: 


Cosmetic Law Reports § 22,566 (Calif. Dist. CA) 


Animal-Feed Cases 
Farmers Grain Cooperative v. Fredrickson, CCH Foop DruG Cos 


weETIC LAW Reports © 22.530 (Utah) 
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Vetz v. Medford Fur Foods, Inc., CCH Foop Druc Cosi 
Reports § 22,545 (Wis.). 

Gennich, d. b. a. Tri County Fur Farm v. Medford Fur Foods, In 
CCH Foop Druc Cosmetic Law Reports § 22,546 ( Wis. ) 


Animal-Vaccine Cases 
Welch Veterinary Supply Company v. Martin, CCH Fo 
Cosmetic Law Reports § 22,540 (Tex. Ct. of Civ. App.) 
Canter v. American Cyanamid Company, CCH Foop Drug ¢ 
Law Reports § 22,541 (N. Y. App. Div., 3d Dept.) 


Drug Cases 

Kent v. McKesson & Robbins, Inc... CCH Foop Druc Cosi 
REPORTS {| 22,526 CN. oc oe. Spec ialand Trial Term, New Ye 

Gottsdanker v. Cutter Laboratories, Inc., CCH Foop Drue ¢ 
Law Reports § 22,543 (Calif. Super. Ct.) 
hipps v. Cutter Laboratories, Inc., CCH Foop Druc Cosi 
Reports © 22,544 (Calif Super. Ct.) 

Kroes v. Harryman, CCH Foop Druc 
§ 22.551 ( Mich.) 

Krom v. Sharp and Dohme, Inc., CCH Foop Drvue 
Reports § 22,572 (N. Y. App. Div., 3d Dept.) 


Defective-Container Cases 
Trust v. Arden Farms Company, CCH Foon Dreux 
Reports {| 22,520 ( Calif.) 
Vincent v. Tsiknas Company, Inc., CCH Foon Druc 
Reports § 22,552 ( Mass.). 
Defore v. Bourjois, Inc., CCH Foop DruG Cost 
7 22,565 ( Ala. ) 


While the doctrine of res ipsa /oquitur was discussed in seven of the 
cases this year, it does not seem fruitful to spend a considerable amount 
of time in discussing these cases in detail. No particularly 
departures were noted 

In preceding reports, some mention has been made of th 
importance of allergies in the law of product habiity. It 


were needed, suffice it to say that approximately 20 per cent 


cases in this year’s survey involved allergic or hypersensitive reactions 


of one kind or another | don’t believe it would be stretching things 


too far to suggest that this subject may very well be the focal point of 
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an entire afternoon's discussion at one of these meetings in the not-too- 


distant future 


Previously, it has been our custom to discuss the cases in terms of 
problems which were presented by several cases in a particular type 
or group during the year. This year, the cases don’t lend themselves 
to that type of treatment as readily as they have in prior years. On the 
other hand, there were in this year’s survey a substantial number 
of cases with very interesting and unusual fact situations, and some 
times rather remarkable results. Many of the cases posed quite unique 
problems, and it is our opinion that it would be very fruitful to explore 


and discuss a number of these cases individually. 


Take, for example, the Massachusetts case of Taylor v. Jacobson 
There the plaintiff suffered allergic reaction on her head and surround 
ing areas as a result of the use of the defendant's hair dye. The facts 
showed that plaintiff had used this same dye for years and had never 
suffered any ill effects before. The facts also showed that the manu 


facturer’s instructions clearly indicated that a patch test to determine 


hypersensitivity must be made prior to each use. The plaintiff testified 


that she had read the instructions very carefully before this particular 
use, including the instructions concerning the patch test. Neverthe 
less, no patch test was administered; the result was her injury. The 
Massachusetts court held that the plaintiff's failure to make the recom 


mended patch test was an absolute bar to her recovery 


Over a number of years, the Massachusetts court has decided a 
rather large number of allergy cases, and it is not at all uncommon to 
come upon references in the literature on this subject to the “Massa 
chusetts rule.” In 1958, that court had another allergy case in addition 
to the one just described, where the plaintiff suffered a demonstrable 
allergic reaction as a result of using a fingernail kit purchased from the 
defendant retailer. This was the case of Jacqu tv. Wm. Filene’s Sons 
Company. The plaintiff testified that she had read the instructions 
carefully before using the product. The instructions included a warn 
ing against continued use of the product by a person with allergies 
She further testified to the injury to her hands that followed use. Her 
dermatologist testified that she had given a history of skin eruptions 
following the use of perfume and mascara. He gave as his opinion 
that she was allergic to the liquid in the fingernail kit and that the 


average person would not have such eruptions and that, in his ten 
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years of practice, this was the first case he had ever seen of a person 
having a dermatitis resulting from the use of this kit. The plaintiff's 
recovery at the trial level was reversed by the supreme judicial court 
and the action was dismissed. The court held that the plaintiff could 
not recover because her own testimony showed that she was not a 
normal person and the warranty which she sought to have applied in 


her favor was only that the product was suitable for use by a normal 


person. In reaching its determination, the court reviewed prior Massa 


chusetts cases and, as a result of that review, it would seem that the 
“Massachusetts rule” can be stated in the following few sentences 
As indicated, the plaintiff must show that the product was unfit for 
use by a normal person. Absent any evidence to the contrary, the 
plaintiff may be entitled to a presumption of normalcy. However, this 
presumption disappears when, by her own testimony, she indicates 
that she is not a normal person. In one case, the court held that where 
a plaintiff testifies as to normaley and her doctor contradicts that 
testimony, the jury is free to disregard the doctor’s opinion as evidence 
and accept as true the plaintiff's own affirmative statement of normalcy 
There appears to be an exception to this rule of normalcy where the 
plaintiff can show that she ts one of a class of persons, sensitive to the 
particular product, to whom the implied warranty of fitness might 
extend. In order to do this, plaintiff must show that there are a 
number of persons who have a sensitivity to this product, which fact 
is or should be known to the seller. We may be unduly sensitive, but 
we get the very definite impression that there is a substantial ad | 


quality to the so-called “Massachusetts rule.” 


Speaking of allergy cases, the Supreme Court of Missouri had at 
opportunity to distinguish itself in the case of Braun v, h 
ing Company, In The plaintiff, a 38-year-old mother 
children, claimed to have suffered periarteritis nodosa 
contact with paraphenylenediamine in the defendant's hai 
plaintiff had first purchased the dye in the fall of 1952. Her 
experienced beauty operator, had conducted the prescribed patch test 
which was negative, and then proceeded to dye the plai 
Thereafter, her sister had retouched the plaintiff's hair every five 
six weeks for a total of about 20 retouches. The final retouching 
on March 31, 1955, 2% vears after the original dyeing Phe plaintiff's 
symptoms began two days later and, during a subsequent hospitaliza 


tion, her illness was diagnosed as “allergic periarteritis nodosa.” This 
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is an inflammatory disease of the coats of the small and medium sized 
arteries, marked by symptoms of systemic infection. It is a very rare 
and usually fatal malady, although it was not fatal in this case. The 
plaintiff and the defendant's witnesses all conceded that there had 
never before been a reported case of periarteritis nodosa caused by 
paraphenylenediamine hair dye. The plaintiff's action was based upon 
an allegation of negligence in failure to warn of the presence of a toxic 
ingredient in the dye, to wit, paraphenylenediamine. The jury was 
allowed to infer that this ingredient was the cause of the plaintiff's 
condition from the fact that proof was offered that paraphenylenedia 
mine was a known sensitizer and had caused surface skin reactions in 
a number of users. From this, the court held that the jury was entitled 
to find that this ingredient caused this particular rare disease 

\n interesting sidelight to this case is the fact that one of the 


assignments on appeal was that the judgment was excessive. The 


jury had awarded the plaintiff $85,000. The evidence on her pain and 


suffering was essentially that she had been first hospitalized 2! 

months and had returned on two or three occasions for blood trans 
fusions and further treatment for anemia and chest pain. After her 
hospital confinement she was in bed at home for a period of time, dur 
ing which time there was swelling in her ankles, knees, wrists and 
fingers; there was purpura; she developed toxic kidney damage; there 
was kidney failure, fever, a failure in the heart, foot drop, a loss of 
weight, double vision, and involvement of the blood vessels. In ad 
dition, there was one convulsive seizure while she was in the hospital 
and there was pleurisy. After three years, there is still some “fading 
rash” on her ankles; a detinite weakness in her right leg, indicating 
nerve damage; a weakness in her left hand; muscle wasting in the 
fourth and middle fingers; damage to the kidneys; and damage to the 
heart. She was still, at the time of the trial, under medication, and the 
doctor felt that most of the symptoms described would be permanent 
conditions. The doctor said that the probabilities were that she would 
never be able to do the normal chores of the housewife. Missouri has 
a doctrine of uniformity which the court applies in cases where the 
amount of the verdict is questioned, 


This doctrine was complicated in its application in this case 
because of the fact that no prior case of this type had been before the 


court or before any other court. However, considering all things, the 
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court felt that the plaintiff's recovery was excessive by $20,000, and 


entered a remittitur of that amount, reducing the judgment to $65,000 


The doctrine of privity came in for a fair amount of discussion 
during the year. On the conservative side is the case of Wolf v. S. H 
Wintman Company, a Rhode Island case. There the plaintiff and his 
wife were the operators of a liquor store. Plaintiff's wife had been 
injured when a bottle of beer which she was placing in the refrigerator 
in the store exploded in her hand. On the trial of the case, it appeared 
that the plaintiff husband and wife were the sole stockholders of the 
corporation which operated the liquor store and which had purchased 
the beer from the defendant. The court held that the plaintiffs could 
not recover in warranty because there was no privity between them as 
individuals and the defendant. Privity existed only between the coi 
poration and the defendant, and the court refused to pierce the cor 
porate veil for this purpose. 

The courts of Ohio had two cases which involved the warranty 
effects on a manufacturer of advertising designed to create consumer 
demand for its product. The first of these was the case of Nogers 7 
Toni Home Permanent Company, which we had last year at the inter 
mediate appellate level. In 1958, the Supreme Court of Ohio affirmed 
the holding of the court of appeals to the effect that a manufacturet 
may be held hable to a consumer on an express warranty in the 
absence of privity of contract, where the consumer had relied upor 
the direct consumer advertising of the manufacturer to his detriment 
Later in the vear, the Court of Appeals for Cuyahoga County held 
in the case of Warkovich v. McKesson & Robbins, Inc., that the manu 
facturer will likewise, in a similar situation, be lable directly to the 
consumer for breach of an implied warranty as a result of a failure to 
live up to its consumer advertising 

The assault on privity continued in the lower courts of New York 
City. The Appellate Term of the state supreme court affirmed the case 
of Greenberg v. Lorenz, which we reported here last year, but not with 
out a strong dissent by Mr. Justice Steuer, who felt that such a radical 
change in the law should emanate from the legislature, particularly 
where it involved a matter of statutory interpretation 

Finally, Mr. Justice Starke, who started it all, as we reported 
here last year, wrote a 32-page opinion in a municipal court actior 


entitled Parish v. Great Atlantic & Pacific Tea Company. In this opinion 
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which has been elsewhere characterized as reading “more like an 
appellate brief,” the learned justice attacked the privity requirement 
from every conceivable angle. He concluded by inviting the appellate 
courts, and particularly the court of appeals, “to clarify the legal 
atmosphere clouding the subject.” It has also been suggested that 
the learned justice was largely responsible for the cloud which he 
found around this subject. Elsewhere in New York, the lower courts 
showed no disposition to upset the traditional privity requirement as 
laid down by the court of appeals. 

\ federal court in Texas refused to extend the Texas rule, which 
permits an injured consumer to sue a manufacturer directly in war 
ranty in a case involving food, to a lawsuit between two businesses. 
The plaintiff there was a baking company which was suing for con 
sequential damages through loss of product because ice sold to it by 
the defendant and used in its product contained pieces of glass. The 
federal court felt that the Texas exception to the privity rule was 
ingrafted in the law solely for the protection of injured consumers 
and not as a permanent exception to the privity rule (Gladiola Biscuit 
Company, Inc. v. Southern Ice Company, Inc.). A federal court sitting 
in Missouri refused to extend the Missouri food-and-drink exception 
to the privity rule to a case where the plaintiff was suing for illness 
resulting from smoking adulterated cigarettes. Here, again, the federal 


court felt that the Missouri rule was closely circumscribed and ap 


plicable solely to cases involving foods and drinks (Koss v. Philip 


Vorris Company, Ltd.). 


In 1957, the Supreme Court of Wisconsin held a manufacturer 
of feed for mink to be liable without fault for selling such feed if it 
were adulterated within the meaning of Section 94.72(14(b), Statutes 
of Wisconsin. As a result of that decision (Arndt Brothers Minker 
Vedford Fur Foods, Inc., CCH Foop DruGc Cosmetic LAw Reports 
| 22.473) and because the particular adulterant was one against which 
the manufacturer felt he could not guard himself, this defendant 
proceeded to sell his food only to those buyers who would agree to 
assume the risk and to hold the defendant harmless in all respects 
from liability arising from the use of the defendant’s products. In 
1958, the court was faced with two cases involving the same defendant 
and involving sales made subsequent to the adoption of this agreement 
wherein the indemnity agreements were set up by the defendant as a 


bar to these actions. The court said: 
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a contract made in violation of a statute or for performance of an act 
which is prohibited by statute is void and will not be enforced by this court 
This is true whether there is a prohibition and a penalty or merely a prohibition 
[Mets v. Medford Fur Foods, Inc. and Genrich, d.b.a. Tri County Fur Farm 7 
Medford Fur Foods, Inc.| 

There was a trichinosis outbreak which gave the Utah court some 
rather unusual problems during the year. The defendant was a retailer 
who apparently had a large following for a ready-to-eat sausage prod 
uct called “mettwurst.” When his source of supply for the finished 
product advised him that it could no longer smoke the product to the 
required temperature, this defendant undertook to finish the job 
himself, but failed to raise the product to a high-enough temperature 
to insure its safety from trichinosis. A whole host of lawsuits was his 
reward. In one of these, reported under the name of Kaggenbuck v 
Suhrmann, the Utah Supreme Court was called upon to review an 
order of a pretrial judge who had, on his own motion, ordered the 
consolidation for trial of 11 suits involving 19 plaintiffs. This ordet 
was afhrmed by the state supreme court on the ground that it was 
within the discretion of the trial-level judge. The curious thing about 


the order was that the consolidation was to be on the issue of liability 


only. The judge conceived the idea that, following a determination of 


liability, there should be impaneled 11 separate juries to determine 
the sole question of damages. A concurring judge in the supreme 
court felt that the order would have been more effective to save the 
time and money of the courts if it had provided for a consolidation 
of the cases for all purposes and not required the impaneling of sepa 


rate juries for the damage issue. 


The second case, Schneider v. Suhrmann, was not productive of 
any particularly unusual issue. The plaintiff recovered a verdict of 
$2,000, which he thought was inadequate but which the court left 
undisturbed. However, tried with the Schneider case was the case of 
Bodon v. Suhrmann. Mr. Bodon was Schneider’s brother-in-law: he 
also contracted trichinosis from eating the mettwurst. Mr. Bodon 
suffered some injury and some illness, but was rewarded by the jury 
with a verdict of $100. He appealed on the ground that the verdict 
was inadequate. With this contention, the Ut h court agreed. The 
statutes had long permitted the Utah courts to reverse judgments on 
the ground that the verdicts were excessive. But it was not until 
1950 that warrant appeared for reversing for inadequacy of damages 
The court had always considered that implicit in the right to reverse 


for excessive amount was the right to reverse conditionally—that is 
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to grant a new trial, unless the plaintiff was willing to accept a lesser 
verdict, which the court would determine. Accordingly, although this 
court had never been faced with the problem before, it felt that it 
had a corresponding implicit right to grant a new trial conditionally 
upon the defendant's accepting a higher verdict which was the amount 
suggested by the court. Therefore, the court granted an additur of 
$400, and thus put it to the defendant to decide whether he would pay 
$500 or go through another trial. This gave rise to a very vigorous 
dissent. 


Mr. Justice Henriod argued very forcefully that the action 
of the court was in effect a denial of a trial by jury. He felt that 


while a remittitur might be at least rationalized on the ground that the 
ested by the court was at least included in the amount 


amount sugg 
determined by the jury, that selected by the court for an additur was 


without any warrant anywhere. Moreover, he was doubly concerned 
by the fact that plaintiff had no voice in whether or not he would 
accept the additional sum given by the court. That determination was 
left to the defendant, who thus had it within his power to deny to 
the plaintiff the new trial which this court said by right the plaintift 
was entitled to have. He argued that if the plaintiff is entitled to a 
new trial, he is entitled to a new trial with a jury. The court's deter 
mination amounted to a new trial without a jury. Moreover, Mr 
Justice Henriod disagreed with the court in granting the new trial 
even conditionally. He pointed out that the court was holding here 
that the jury's verdict was inadequate on the ground that it was influ 
enced by passion or prejudice. Yet it appeared that this was the same 
jury which decided the Schneider case at the same time, and the same 
court held that that same jury was not influenced by passion or 
prejudice in the Schneider case at all. There was nothing in the record 
from which Mr. Justice Henriod could infer that the jury should 
become prejudiced against this plaintiff any more than against his 
brother-in-law. In a concurring opinion, Mr. Justice Worthen felt 
that the whole subject of remittiturs and additurs should be reviewed 
In his opinion, conditional new trials should not be conditioned upon 
the agreement of the defeated party, but should rather depend upon 
the agreement of both parties to the remittitur or additur suggested 
by the court. 

The Kansas case of Steele v. Rapp. The defendant was the opera 
tor of a barber and beauty shop supply business. He sold and delivered 


a one-gallon glass jug of fingernail polish remover to the beauty shop 
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where the plaintiff was employed as a beautician. A fellow employes 
was pouring some of this remover from the glass jug into a smallet 
container for use in her work, when she let the jug slip, it fell to the 
oor and broke, there was an explosion, and the liquid burst into 
Hames. The plaintiff, who was standing nearby, was injured by the 
flaming liquid. The plaintiff alleged these facts and alleged further 
that the defendant was negligent in that (1) he delivered a product 
which was dangerous to use in the manner in which the defendant 
knew, or should have known, that it would be used; (2) he distributed 
a product which was imminently and inherently dangerous, without 
giving notice by an appropriate label or otherwise of its dangerous 
quality; and (3) he failed to use a safe container for a product which 
the defendant knew or should have known was a highly flammabl 


and explosive substance 


The trial court sustained a demurrer to this complaint, which was 
overruled by the Supreme Court of Kansas. The court held that, on 
the tacts alleged, the defendant’s negligence, which was operative at 
the moment of plaintiff's injury, had acted contemporaneously with 
the neglig ‘nce of the fellow employee who had dropped the bottle 


because 


} 
cri 
~ 


The detendant’s negligence was an efficient cause if 

tiff and her fellow worker had been advised of the inflammatory and 
explosive character of the product, proper precautionary measures 
could have been taken to handle the product safely Che intervening 
cause of someone dropping the bottle and, hence, causing the explo 
sion might reasonably have been anticipated by a prudent person i 


the defendant's position 


\s might be expected, this opinion brought forth a very vigorous 


~ 


dissent. The dissenting justice relied very heavily upon the technical 


gulating the qualifications ot 


requirements of the Kansas statutes re 
beauticians and manicurists. However, he al as of the opinion 
that the negligence of the plaintift’s fellow employee in dropping the 
bottle to the floor was an independent, efficient, intervening cause 


of the plaintiff’s injury 


Chere a lesson to be learned from the case of Keller v. Coca-Cola 
Bottling Company, wherein the Oregon Supreme Court faced for the 
first time, in a foreign-substance beverage case, the problem of tamper 
ing. The Oregon court decided that the plaintiff should have no 


v that 


burden with respect to evidence of tampering beyond showi1 


the appearance of the bottle was normal The lessor to which | 
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referred came about in the cross-examination of a waitress. This 
waitress testified under direct examination that she could tell the 
difference between a bottle from which the cap had previously been 
removed and one from which that had not been done. On cross 
examination counsel for the defendant bottling company handed her 
a bottle from which the cap had been removed and had been replaced, 
and she promptly identified it as such. It has been suggested very 
often that courtroom testing should be confined to those tests which 
the attorney knows as a matter of certainty will always come out 
as he wants them to. I suppose this goes double for tests made in 


connection with the cross-examination of adversary witnesses. 


Finally, I would like to call your attention to the New York 
case of Ferrara v. Galluchio, 5 N. Y. 2d 16, 152 N. E. 2d 249. This was 
a malpractice action, in no way involved with product liability. How 
ever, the problem which concerned the court of appeals could very 
well arise in cases wherein the products of those who are interested 
in this paper might be involved. The claim here was for chronic 
radiodermatitis resulting from excessive X-ray exposure during a 
course of treatment administered by the defendant for a_ bursitis 
condition in plaintiff's shoulder. There seemed to be little or no ques 
tion concerning the existence or cause of the radiodermatitis. The 
problem in the court of appeals arose from the fact that, some two years 


after the dermatitis began, the plaintiff at the suggestion of her attor 


ney visited a dermatologist, who treated her for her condition. The 


plaintiff testified that, after prescribing appropriate medication, the 
dermatologist told her that she should have the area checked every 
six months because it might become cancerous. A neuropsychiatrist 
testified on her behalf that the plaintiff was suffering a phobic appre 
hension that she would ultimately develop cancer in the site of the 
radiation burn. He further testified that she might have permanent 


symptoms of anxiety. 


The jury returned a verdict in favor of the plaintiff in the sum 
of $25,000, $15,000 of which was specifically earmarked to compensate 
the plaintiff for this cancerophobia. The court of appeals, by a four 
to-three majority, affirmed the entire award. The court held that the 
original wrongdoer is liable for the ultimate result, and that this 
would be true even though the mistake or negligence of the physician 


who treated the injury may have increased the damage which would 
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otherwise have followed the original wrong. This being so, it followed 
very simply that, where the treating physician gave what appears to 
the court to be perfectly sound advice, the defendant should be liable 
for any anxiety which resulted from that advice which concerned 
cancer. The court said very plainly that “freedom from mental dis 
turbance is now a protected interest in this state.” The peculiar thing 
is that the only authority cited for that proposition by the court is 


] re sser on .¥ rts. 


The dissent, though brief, was fairly violent. It was pointed out 
that the statement upon which the cancerophobia was based depended 
entirely upon the plaintiff's testimony. The dermatologist did not 
acknowledge having made such a statement to the plaintiff. As to 
the law, these justices agreed with the majority that the applicable 
rule appeared to be that liability for damages caused by a wrong 
ceases at a point dictated by public policy or common sense. However, 
they were in sharp disagreement with the majority as to the applica 
tion of that rule to the facts of this case. They decried the fact that 
the court was allowing damages based upon mental anguish en 
gendered by a physician’s statement as to a possible development of 
another ailment. They also said: 


the untortunate result of the rule announced by this decision, albeit dis 


claimed, is that a doctor’s mere statement as to a possibility is a stepping stone 


to an increased recovery should the patient simply claim to be concerned enoug!l 


to suffer worry by reason thereof. 
They went on to say that “the decision of the majority introduces 
into the law a new field of damages for cultivation by plaintiffs and 


affording countless opportunities for fraudulent unverifiable claims.” 


It should not be difficult for anyone concerned with personal 


injury litigation—whether it arises out of malpractice, product lia 


bility, or whatever—to visualize the results which might be anticipated 


if the rule indicated by this case were to become general law and 


literally applied by the courts. The thing to fear, of course, is not cancero 
phobia, or any other phobia, as such. What is significant, and most 
to be feared, is the tendency exemplified by this court, and by the 
Missouri court in the periarteritis nodosa case, and the Kansas court 
in the nail-polish-remover jug case, to treat the compensation of injured 
individuals as their sacred obligation, which must be fulfilled regard 
less of existing technicalities in the law. Certainly, a study of these 
cases, if not a casual reading, will lead one to recognize that the trend 


(Continued on page 354) 
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Food Additives.—(1) The constitutional question in the food 
additives amendment of 1958' to the Federal Food, Drug, and Cos 
metic Act appears to be similar to those inherent in the food and drug 
Act in general. It is true that a new food additive cannot be used 
without, in effect, securing a license (or permission), but this pro 
cedure does not pose a serious constitutional question. The procedure 
is for the protection of public health, in an area where the need is 
clearly present, and there certainly is no constitutional barrier to 


prevent Congress from affording such protection 


Some question may arise due to the criminal provisions of the 
food and drug Act. If a person uses a new additive in a food without 
the proper FDA authorization, the product is adulterated under the 
general provisions of the food and drug Act. It may be argued that 
the defendant in such case has the burden of proving that he ts not 
guilty, to wit, of showing that the additive is safe for use. However, 
such a position is unsound. For in fact the defendant is being charged 
with using a new additive without proper authorization, not with using 
an unsafe one. The burden is on the government to prove that the 
defendant used the additive and that such product did not have the 
required approval. The burden on the applicant or user to demonstrate 
the safety of the additive arises in the administrative hearing on the 
petition for a regulation permitting the use, and this is a quasi 


legislative proceeding, not a criminal trial. 


So, in the criminal proceeding, the traditional burden 
is on the government. Further, if, in the trial, the question arises as 
to whether the product is or is not a “new” additive, it would appear 
that the burden would be on the government—not to show that the 


item is unsafe, but that it isa “new” additive. 


72 Stat. 1784 (1958) 


ta 





(2) An interesting question is as to what the states can do about 
following the federal lead in licensing food additives. There will be 
intrastate problems and it would appear to be desirable to have state 
protection. In addition to public health, the matter of unfair com 
petition is to be considered, for it may place the interstate producer 
at a disadvantage if local producers are left free to use federally 
prohibited additives. 


\ problem is whether or not the average state is equipped to 
handle adequately and to police the “licensing” and use of the new 
additives. Further, the need for uniformity is not to be overlooked 
It would thus seem desirable that many of the states work out a 


scheme to, in effect, adopt the federal regulations. Constitutional 


problems are inherent in such a device, but these can be avoided with 


proper draftsmanship 


? 


(3) What about the situation where a state regulation is contrary 
to the federal rule? That is, assume the FDA approves Additive A 
and State X disapproves it. May State X prohibit the sale for con 
sumption of a food containing Additive A even though the product 
has moved in interstate commerce’ As to intrastate products, no 
problem is presented but, with interstate products, federal questions 
arise. The Supreme Court has said that a state may have additional 
requirements if they do not interfere with the enforcement of the 
federal law Also, | would suppose that, on the facts, a state could 
prohibit the sale at retail of a product which meets all the requirements 
of the federal Act.*. However, ordinarily it will be desirable that the 
] 


states closely parallel federal action in the food-additive field 


>> ‘ 


Coal-Tar Colors—I\n the “Red No. 32” case,* the Supreme Court 
in its December decision settled two questions. First, is the coal-tar 
color to be judged in the context of the food products involved? 
Second must the FDA establish tolerances where 
these colors ° 


Red No. 32 had been used for many years to give 
Florida and Texas oranges, and with the approval 
1955, after laboratory tests on animals, the Secretary of 


tion, and Welfare removed Red No. 32 from the certit 


Savage 1 Jones, 225 | S. 501 (1912) See Weigle 1 urtice 


Corn Products Refining Company v. Eddy pany, 248 U. S. 285 (1919) 
249 | S. 427 (1919) In McDermott 1 pany v. North Dakota, 240 1 510 (1916 
Wisconsin, 228 | S. 115 (1913). the state ‘Flemming 1 Florida Citn wrchanue 
requirement interfered with the enforce- CCH Food Drug Cosmeti t 
ment of the federal Act * 7468, 79 S. Ct. 160 (1958) 
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a consequence a food containing this color violates Section 402(c) 


of the food and drug Act. The respondent appealed from this holding. 


The respondent contended that the words “harmless” and “poisonous” 
are relative words, referring to the effect of the food containing the 
color. The Court rejected this interpretation and ruled that the test 
is the color itself by itself: 

We do not believe that Congress required the Secretary first to attempt to 
analyze the uses being made of the colors in the market place, and then feed 
them experimentally only in the proportions in which they appeared in certain of 
the food products in which the colors were used 

Thus, the Court rejected the doctrine of the Lexington Mill deci 
sion,® saying that Congress intended that that doctrine not apply here 
So, Sections 406(b) and 402(c) require that the Secretary only list 


colors which are themselves harmless. 
The answer to the first question, thus, is in the negative 


One of the problems involved in arriving at this conclusion, as 
the respondent argued, is whether the words poisonous and harmless 


are relative. As the Court apparently conceded, the answer ts “yes 


\fter all, it is hardly possible to think of poisonous or harmless except 


in a relative way. Motion, for example, can hardly be conceived of 
except in the light of nonmotion. “Big” has meaning only if something 
is not so big. To say that Red No. 32 is harmless, one must relate 
it to something that is not harmless. But this does not mean that you 
cannot relate the item itself (here, Red No. 32) to the opposite or 
that the item is only harmful if in the particular use it hurts the 


consumer of the food. 


Section 406(b) says that only harmless colors may be listed. This 
indicates rather clearly that the color is the thing that must be harm 
less. In this light, the word “relative” is applicable—but to compare 
the independent color and not the food containing the color—to 


some standard 


The respondent next argued that the facts that the FDA approves 
colors for drugs and cosmetics that it will not permit in foods, and 


colors for external use in drugs and cosmetics which are not permitted 
403(¢) A food shal] be deemed to be cision held that Section 7 of the 1906 Act 
adulterated “if it bears or contains a coal- required a showing that the added sub- 
tar color other than one from a batch that stance was such as might render the food 
has been certified as provided by to which it was added injurious to health 
section 406 In the present case, the government did 
*U. 8S. wv. Lexington Mill @ Elevator not contend that oranges with Red No. 32 
Company, 232 U. S. 399 (1914) (The* de- added are harmful.) 
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for internal use show that the color must be considered relative to its 
use. The external-internal use example is not at all convincing. The 
Court answered the other contention by saying that the Act itself 
recognizes that a color may be harmless in respect to drugs but harn 


ful as to foods. Thus, this variation is within the statutory scheme 


The second question settled by the decision is the matter of 


discretion in the Secretary to establish tolerances for coal-tar colors 


added to food. The argument was that Section 406(a) permits the 
Secretary to establish tolerances for poisonous substances added to 
food where the substance is required in the production of the food 
or cannot be avoided by good manufacturing practice, and that this 
provision includes coal-tar colors. The Court rejected this contention 
saying that Section 406(a) does not, in this respect, apply to coal-tar 
colors; that Sections 406(b) and 402(c) are independent and that they 


require the listing and use of colors which are harmless 


The result, then, of the decision is that coal-tar colors, not the 
food, are to be judged as to harmfulness, and that tolerances are not 


permitted for harmful coal-tar colors 


False Advertising \ Federal Trade COMMISSION CeCase-al d ce SISsI 
order prohibited a respondent from (1) disseminating false advertise 
ments by means of the United States mails or in interstate commerce 


and (2 


) disseminating advertisements by any means for the purpose 
of inducing, or which is likely to induce, directly or indirectly, the 


purchase of respondent's cosmetics in interstate commerce 


\fter this order, respondent closed all of his offices except 
Texas, and thereafter he confined his sales to Texas. However 
advertised in newspapers, and some of these newspapers were sent 
by mail and otherwise, out of the state, and many of the newspapers 
were sent by mail within the state o sales o le cosmetic were 


made outside of Texas 


The respondent was then charged with 
and-desist order and found guilty of contempt.’ He 
the contempt action—pleaded that he did not dissemi 
tisements, but that the newspaper did. The court reject 
ment, saying that the order (and the Federal Trade ¢ 


t) 


applies to the defendant causing the dissemina 


Mueller v. I 


1958 ) 
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second, the defendant argued that for federal jurisdiction to 
attach, the advertisements must induce the purchase of goods in inter 
state commerce. The court replied that federal jurisdiction attached, 
due to the use of the mails, regardless of interstate commerce and, also, 
due to disseminating of advertisements across state lines. Thus, by the 
latter holding, it is no defense that in fact sales were made only in Texas 

It is worthy of note that the court focuses attention on the fact 
that the Federal Trade Commission Act here gets at the advertising, 
not the product. The interesting thesis here is the attaching of federal 
jurisdiction (in the FTC) due to use of mails, even intrastate ; and/or 
due to the advertisement crossing state lines, even though the product 
never does. Thus, the requirement of a purpose to induce the purchase 
of goods is met by intrastate sale of such goods. The decision does 
not hold that the advertising results in defendant being in interstate 


commerce as to the sale of goods 
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toward the imposition of absolute liability is real, is present and is now 
\We need no longer concern ourselves so much with what might happen 
in this connection, but rather should re-examine very carefully what 
has happened 

One cannot read very many of these cases without getting the 
very definite impression that the courts are beginning with the plain 
tiffs injury and the plaintiff's damage and moving from there to a 
theory of liability which will fit in order to permit recovery lhe 
likelihood of obtaining a reversal of a plaintiff's verdict at the hands 
of a jury is becoming more and more remote with each passing yeat 
The only way a defendant can be sure of nailing down a victory 1s 
keep his trial record clean and to receive his justice at the hands of a 
jury of his peers. While the justice received at that level may be some 
what rough, it will be at least a semblance of justice. Too many 
appellate courts are concerned with substantial justice at the expense 
of real justice. Lest this statement create confusion, permit me to say 
that, in my opinion, the concept of “substantial justice” as applied in 
practice by many of our appellate courts today is a delusion. It 
renders the practice of law most difficult, and is contrary to one of the 
basic fundamentals of our society because, in a very real sense, it 
permits the judicial branch to act as a government of men, not laws 


[The End] 
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